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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 1. General Provisions (Refs & Annos)

11 U.S.C.A. § 105

§ 105. Power of court

Effective: December 22, 2010
Currentness

(a) The court may issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of this title.
No provision of this title providing for the raising of an issue by a party in interest shall be construed to preclude the court from,
sua sponte, taking any action or making any determination necessary or appropriate to enforce or implement court orders or
rules, or to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this section, a court may not appoint a receiver in a case under this title.

(c) The ability of any district judge or other officer or employee of a district court to exercise any of the authority or
responsibilities conferred upon the court under this title shall be determined by reference to the provisions relating to such judge,
officer, or employee set forth in title 28. This subsection shall not be interpreted to exclude bankruptcy judges and other officers
or employees appointed pursuant to chapter 6 of title 28 from its operation.

(d) The court, on its own motion or on the request of a party in interest--

(1) shall hold such status conferences as are necessary to further the expeditious and economical resolution of the case; and

(2) unless inconsistent with another provision of this title or with applicable Federal Rules of Bankruptcy Procedure, may
issue an order at any such conference prescribing such limitations and conditions as the court deems appropriate to ensure
that the case is handled expeditiously and economically, including an order that--

(A) sets the date by which the trustee must assume or reject an executory contract or unexpired lease; or

(B) in a case under chapter 11 of this title--

(i) sets a date by which the debtor, or trustee if one has been appointed, shall file a disclosure statement and plan;

(ii) sets a date by which the debtor, or trustee if one has been appointed, shall solicit acceptances of a plan;

(iii) sets the date by which a party in interest other than a debtor may file a plan;
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(iv) sets a date by which a proponent of a plan, other than the debtor, shall solicit acceptances of such plan;

(v) fixes the scope and format of the notice to be provided regarding the hearing on approval of the disclosure statement;
or

(vi) provides that the hearing on approval of the disclosure statement may be combined with the hearing on confirmation
of the plan.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub.L. 98-353, Title I, § 118, July 10, 1984, 98 Stat. 344; Pub.L. 99-554, Title
II, § 203, Oct. 27, 1986, 100 Stat. 3097; Pub.L. 103-394, Title I, § 104(a), Oct. 22, 1994, 108 Stat. 4108; Pub.L. 109-8, Title
IV, § 440, Apr. 20, 2005, 119 Stat. 114; Pub.L. 111-327, § 2(a)(3), Dec. 22, 2010, 124 Stat. 3557.)

VALIDITY

<U.S. Supreme Court, Oct. Term 2023, Oral Argument - Question Presented: Whether the Bankruptcy Code
authorizes a court to approve, as part of a plan of reorganization under Chapter 11 of the Bankruptcy Code, a release
that extinguishes claims held by nondebtors against nondebtor third parties, without the claimants’ consent. In Re
Purdue Pharma L.P., 69 F.4th 45 (2d Cir.), cert. granted sub nom. Harrington v. Purdue Pharma L.P., 144 S. Ct. 44,
216 L. Ed. 2d 1300 (2023), 2023 WL 9375572 (U.S.) (U.S.Oral.Arg.,2023).>

Notes of Decisions (1620)

11 U.S.C.A. § 105, 11 USCA § 105
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I71DDF349F4-37451FB502A-F9883A97ED5)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA9801FB1A7-67478288BED-F9A14070653)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I376E235D4A-5D4D01BD074-C4FF2E0E194)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I376E235D4A-5D4D01BD074-C4FF2E0E194)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA5CA781405-214923AD059-401FD14B644)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I227908A0B2-9C11D99EA0B-AE35EA7F982)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I227908A0B2-9C11D99EA0B-AE35EA7F982)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA3B821B012-9711E0966FD-8FF13D3C43C)&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2074868925&pubNum=0008173&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2074868925&pubNum=0008173&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2075893487&pubNum=0000708&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2075893487&pubNum=0000708&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078410539&pubNum=0000999&originatingDoc=N8DE9D2F0298711E085059313582677B6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N8DE9D2F0298711E085059313582677B6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Category) 


§ 363. Use, sale, or lease of property, 11 USCA § 363

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 3. Case Administration (Refs & Annos)
Subchapter IV. Administrative Powers

11 U.S.C.A. § 363

§ 363. Use, sale, or lease of property

Currentness

(a) In this section, “cash collateral” means cash, negotiable instruments, documents of title, securities, deposit accounts, or
other cash equivalents whenever acquired in which the estate and an entity other than the estate have an interest and includes
the proceeds, products, offspring, rents, or profits of property and the fees, charges, accounts or other payments for the use or
occupancy of rooms and other public facilities in hotels, motels, or other lodging properties subject to a security interest as
provided in section 552(b) of this title, whether existing before or after the commencement of a case under this title.

(b)(1) The trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, property
of the estate, except that if the debtor in connection with offering a product or a service discloses to an individual a policy
prohibiting the transfer of personally identifiable information about individuals to persons that are not affiliated with the debtor
and if such policy is in effect on the date of the commencement of the case, then the trustee may not sell or lease personally
identifiable information to any person unless--

(A) such sale or such lease is consistent with such policy; or

(B) after appointment of a consumer privacy ombudsman in accordance with section 332, and after notice and a hearing, the
court approves such sale or such lease--

(i) giving due consideration to the facts, circumstances, and conditions of such sale or such lease; and

(ii) finding that no showing was made that such sale or such lease would violate applicable nonbankruptcy law.

(2) If notification is required under subsection (a) of section 7A of the Clayton Act in the case of a transaction under this
subsection, then--

(A) notwithstanding subsection (a) of such section, the notification required by such subsection to be given by the debtor
shall be given by the trustee; and

(B) notwithstanding subsection (b) of such section, the required waiting period shall end on the 15th day after the date of
the receipt, by the Federal Trade Commission and the Assistant Attorney General in charge of the Antitrust Division of the
Department of Justice, of the notification required under such subsection (a), unless such waiting period is extended--
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(i) pursuant to subsection (e)(2) of such section, in the same manner as such subsection (e)(2) applies to a cash tender offer;

(ii) pursuant to subsection (g)(2) of such section; or

(iii) by the court after notice and a hearing.

(c)(1) If the business of the debtor is authorized to be operated under section 721, 1108, 1183, 1184, 1203, 1204, or 1304 of
this title and unless the court orders otherwise, the trustee may enter into transactions, including the sale or lease of property
of the estate, in the ordinary course of business, without notice or a hearing, and may use property of the estate in the ordinary
course of business without notice or a hearing.

(2) The trustee may not use, sell, or lease cash collateral under paragraph (1) of this subsection unless--

(A) each entity that has an interest in such cash collateral consents; or

(B) the court, after notice and a hearing, authorizes such use, sale, or lease in accordance with the provisions of this section.

(3) Any hearing under paragraph (2)(B) of this subsection may be a preliminary hearing or may be consolidated with a hearing
under subsection (e) of this section, but shall be scheduled in accordance with the needs of the debtor. If the hearing under
paragraph (2)(B) of this subsection is a preliminary hearing, the court may authorize such use, sale, or lease only if there is a
reasonable likelihood that the trustee will prevail at the final hearing under subsection (e) of this section. The court shall act
promptly on any request for authorization under paragraph (2)(B) of this subsection.

(4) Except as provided in paragraph (2) of this subsection, the trustee shall segregate and account for any cash collateral in the
trustee's possession, custody, or control.

(d) The trustee may use, sell, or lease property under subsection (b) or (c) of this section--

(1) in the case of a debtor that is a corporation or trust that is not a moneyed business, commercial corporation, or trust, only
in accordance with nonbankruptcy law applicable to the transfer of property by a debtor that is such a corporation or trust; and

(2) only to the extent not inconsistent with any relief granted under subsection (c), (d), (e), or (f) of section 362.

(e) Notwithstanding any other provision of this section, at any time, on request of an entity that has an interest in property used,
sold, or leased, or proposed to be used, sold, or leased, by the trustee, the court, with or without a hearing, shall prohibit or
condition such use, sale, or lease as is necessary to provide adequate protection of such interest. This subsection also applies
to property that is subject to any unexpired lease of personal property (to the exclusion of such property being subject to an
order to grant relief from the stay under section 362).
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(f) The trustee may sell property under subsection (b) or (c) of this section free and clear of any interest in such property of
an entity other than the estate, only if--

(1) applicable nonbankruptcy law permits sale of such property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of all liens
on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction of such interest.

(g) Notwithstanding subsection (f) of this section, the trustee may sell property under subsection (b) or (c) of this section free
and clear of any vested or contingent right in the nature of dower or curtesy.

(h) Notwithstanding subsection (f) of this section, the trustee may sell both the estate's interest, under subsection (b) or (c) of
this section, and the interest of any co-owner in property in which the debtor had, at the time of the commencement of the case,
an undivided interest as a tenant in common, joint tenant, or tenant by the entirety, only if--

(1) partition in kind of such property among the estate and such co-owners is impracticable;

(2) sale of the estate's undivided interest in such property would realize significantly less for the estate than sale of such
property free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such property free of the interests of co-owners outweighs the detriment, if any, to
such co-owners; and

(4) such property is not used in the production, transmission, or distribution, for sale, of electric energy or of natural or
synthetic gas for heat, light, or power.

(i) Before the consummation of a sale of property to which subsection (g) or (h) of this section applies, or of property of the
estate that was community property of the debtor and the debtor's spouse immediately before the commencement of the case,
the debtor's spouse, or a co-owner of such property, as the case may be, may purchase such property at the price at which such
sale is to be consummated.
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(j) After a sale of property to which subsection (g) or (h) of this section applies, the trustee shall distribute to the debtor's spouse
or the co-owners of such property, as the case may be, and to the estate, the proceeds of such sale, less the costs and expenses, not
including any compensation of the trustee, of such sale, according to the interests of such spouse or co-owners, and of the estate.

(k) At a sale under subsection (b) of this section of property that is subject to a lien that secures an allowed claim, unless the
court for cause orders otherwise the holder of such claim may bid at such sale, and, if the holder of such claim purchases such
property, such holder may offset such claim against the purchase price of such property.

(l) Subject to the provisions of section 365, the trustee may use, sell, or lease property under subsection (b) or (c) of this
section, or a plan under chapter 11, 12, or 13 of this title may provide for the use, sale, or lease of property, notwithstanding
any provision in a contract, a lease, or applicable law that is conditioned on the insolvency or financial condition of the debtor,
on the commencement of a case under this title concerning the debtor, or on the appointment of or the taking possession by
a trustee in a case under this title or a custodian, and that effects, or gives an option to effect, a forfeiture, modification, or
termination of the debtor's interest in such property.

(m) The reversal or modification on appeal of an authorization under subsection (b) or (c) of this section of a sale or lease
of property does not affect the validity of a sale or lease under such authorization to an entity that purchased or leased such
property in good faith, whether or not such entity knew of the pendency of the appeal, unless such authorization and such sale
or lease were stayed pending appeal.

(n) The trustee may avoid a sale under this section if the sale price was controlled by an agreement among potential bidders
at such sale, or may recover from a party to such agreement any amount by which the value of the property sold exceeds the
price at which such sale was consummated, and may recover any costs, attorneys' fees, or expenses incurred in avoiding such
sale or recovering such amount. In addition to any recovery under the preceding sentence, the court may grant judgment for
punitive damages in favor of the estate and against any such party that entered into such an agreement in willful disregard of
this subsection.

(o) Notwithstanding subsection (f), if a person purchases any interest in a consumer credit transaction that is subject to the
Truth in Lending Act or any interest in a consumer credit contract (as defined in section 433.1 of title 16 of the Code of Federal
Regulations (January 1, 2004), as amended from time to time), and if such interest is purchased through a sale under this section,
then such person shall remain subject to all claims and defenses that are related to such consumer credit transaction or such
consumer credit contract, to the same extent as such person would be subject to such claims and defenses of the consumer had
such interest been purchased at a sale not under this section.

(p) In any hearing under this section--

(1) the trustee has the burden of proof on the issue of adequate protection; and

(2) the entity asserting an interest in property has the burden of proof on the issue of the validity, priority, or extent of such
interest.
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(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2572; Pub.L. 98-353, Title III, § 442, July 10, 1984, 98 Stat. 371; Pub.L. 99-554, Title
II, § 257(k), Oct. 27, 1986, 100 Stat. 3115; Pub.L. 103-394, Title I, § 109, Title II, §§ 214(b), 219(c), Title V, § 501(d)(8), Oct.
22, 1994, 108 Stat. 4113, 4126, 4129, 4144; Pub.L. 109-8, Title II, §§ 204, 231(a), Title XII, § 1221(a), Apr. 20, 2005, 119 Stat.
49, 72, 195; Pub.L. 111-327, § 2(a)(13), Dec. 22, 2010, 124 Stat. 3559; Pub.L. 116-54, § 4(a)(6), Aug. 23, 2019, 133 Stat. 1086.)

Notes of Decisions (1676)

11 U.S.C.A. § 363, 11 USCA § 363
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 3. Case Administration (Refs & Annos)
Subchapter IV. Administrative Powers

11 U.S.C.A. § 364

§ 364. Obtaining credit

Currentness

(a) If the trustee is authorized to operate the business of the debtor under section 721, 1108, 1183, 1184, 1203, 1204, or 1304
of this title, unless the court orders otherwise, the trustee may obtain unsecured credit and incur unsecured debt in the ordinary
course of business allowable under section 503(b)(1) of this title as an administrative expense.

(b) The court, after notice and a hearing, may authorize the trustee to obtain unsecured credit or to incur unsecured debt other
than under subsection (a) of this section, allowable under section 503(b)(1) of this title as an administrative expense.

(c) If the trustee is unable to obtain unsecured credit allowable under section 503(b)(1) of this title as an administrative expense,
the court, after notice and a hearing, may authorize the obtaining of credit or the incurring of debt--

(1) with priority over any or all administrative expenses of the kind specified in section 503(b) or 507(b) of this title;

(2) secured by a lien on property of the estate that is not otherwise subject to a lien; or

(3) secured by a junior lien on property of the estate that is subject to a lien.

(d)(1) The court, after notice and a hearing, may authorize the obtaining of credit or the incurring of debt secured by a senior
or equal lien on property of the estate that is subject to a lien only if--

(A) the trustee is unable to obtain such credit otherwise; and

(B) there is adequate protection of the interest of the holder of the lien on the property of the estate on which such senior
or equal lien is proposed to be granted.

(2) In any hearing under this subsection, the trustee has the burden of proof on the issue of adequate protection.

(e) The reversal or modification on appeal of an authorization under this section to obtain credit or incur debt, or of a grant
under this section of a priority or a lien, does not affect the validity of any debt so incurred, or any priority or lien so granted,
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to an entity that extended such credit in good faith, whether or not such entity knew of the pendency of the appeal, unless such
authorization and the incurring of such debt, or the granting of such priority or lien, were stayed pending appeal.

(f) Except with respect to an entity that is an underwriter as defined in section 1145(b) of this title, section 5 of the Securities
Act of 1933, the Trust Indenture Act of 1939, and any State or local law requiring registration for offer or sale of a security
or registration or licensing of an issuer of, underwriter of, or broker or dealer in, a security does not apply to the offer or sale
under this section of a security that is not an equity security.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2574; Pub.L. 99-554, Title II, § 257(l), Oct. 27, 1986, 100 Stat. 3115; Pub.L. 103-394,
Title V, § 501(d)(9), Oct. 22, 1994, 108 Stat. 4144; Pub.L. 116-54, § 4(a)(7), Aug. 23, 2019, 133 Stat. 1086; Pub.L. 116-260,
Div. N, Title III, § 320(a), (f)(2)(A)(i), Dec. 27, 2020, 134 Stat. 2015, 2016.)

Notes of Decisions (212)

11 U.S.C.A. § 364, 11 USCA § 364
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 3. Case Administration (Refs & Annos)
Subchapter IV. Administrative Powers

11 U.S.C.A. § 365

§ 365. Executory contracts and unexpired leases

Effective: December 27, 2022
Currentness

(a) Except as provided in sections 765 and 766 of this title and in subsections (b), (c), and (d) of this section, the trustee, subject
to the court's approval, may assume or reject any executory contract or unexpired lease of the debtor.

(b)(1) If there has been a default in an executory contract or unexpired lease of the debtor, the trustee may not assume such
contract or lease unless, at the time of assumption of such contract or lease, the trustee--

(A) cures, or provides adequate assurance that the trustee will promptly cure, such default other than a default that is a breach
of a provision relating to the satisfaction of any provision (other than a penalty rate or penalty provision) relating to a default
arising from any failure to perform nonmonetary obligations under an unexpired lease of real property, if it is impossible
for the trustee to cure such default by performing nonmonetary acts at and after the time of assumption, except that if such
default arises from a failure to operate in accordance with a nonresidential real property lease, then such default shall be cured
by performance at and after the time of assumption in accordance with such lease, and pecuniary losses resulting from such
default shall be compensated in accordance with the provisions of this paragraph;

(B) compensates, or provides adequate assurance that the trustee will promptly compensate, a party other than the debtor to
such contract or lease, for any actual pecuniary loss to such party resulting from such default; and

(C) provides adequate assurance of future performance under such contract or lease.

(2) Paragraph (1) of this subsection does not apply to a default that is a breach of a provision relating to--

(A) the insolvency or financial condition of the debtor at any time before the closing of the case;

(B) the commencement of a case under this title;

(C) the appointment of or taking possession by a trustee in a case under this title or a custodian before such commencement; or

(D) the satisfaction of any penalty rate or penalty provision relating to a default arising from any failure by the debtor to
perform nonmonetary obligations under the executory contract or unexpired lease.
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(3) For the purposes of paragraph (1) of this subsection and paragraph (2)(B) of subsection (f), adequate assurance of future
performance of a lease of real property in a shopping center includes adequate assurance--

(A) of the source of rent and other consideration due under such lease, and in the case of an assignment, that the financial
condition and operating performance of the proposed assignee and its guarantors, if any, shall be similar to the financial
condition and operating performance of the debtor and its guarantors, if any, as of the time the debtor became the lessee
under the lease;

(B) that any percentage rent due under such lease will not decline substantially;

(C) that assumption or assignment of such lease is subject to all the provisions thereof, including (but not limited to) provisions
such as a radius, location, use, or exclusivity provision, and will not breach any such provision contained in any other lease,
financing agreement, or master agreement relating to such shopping center; and

(D) that assumption or assignment of such lease will not disrupt any tenant mix or balance in such shopping center.

(4) Notwithstanding any other provision of this section, if there has been a default in an unexpired lease of the debtor, other
than a default of a kind specified in paragraph (2) of this subsection, the trustee may not require a lessor to provide services or
supplies incidental to such lease before assumption of such lease unless the lessor is compensated under the terms of such lease
for any services and supplies provided under such lease before assumption of such lease.

(c) The trustee may not assume or assign any executory contract or unexpired lease of the debtor, whether or not such contract
or lease prohibits or restricts assignment of rights or delegation of duties, if--

(1)(A) applicable law excuses a party, other than the debtor, to such contract or lease from accepting performance from or
rendering performance to an entity other than the debtor or the debtor in possession, whether or not such contract or lease
prohibits or restricts assignment of rights or delegation of duties; and

(B) such party does not consent to such assumption or assignment; or

(2) such contract is a contract to make a loan, or extend other debt financing or financial accommodations, to or for the benefit
of the debtor, or to issue a security of the debtor; or

(3) such lease is of nonresidential real property and has been terminated under applicable nonbankruptcy law prior to the
order for relief.

(d)(1) In a case under chapter 7 of this title, if the trustee does not assume or reject an executory contract or unexpired lease of
residential real property or of personal property of the debtor within 60 days after the order for relief, or within such additional
time as the court, for cause, within such 60-day period, fixes, then such contract or lease is deemed rejected.
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(2) In a case under chapter 9, 11, 12, or 13 of this title, the trustee may assume or reject an executory contract or unexpired lease
of residential real property or of personal property of the debtor at any time before the confirmation of a plan but the court, on
the request of any party to such contract or lease, may order the trustee to determine within a specified period of time whether
to assume or reject such contract or lease.

(3) The trustee shall timely perform all the obligations of the debtor, except those specified in section 365(b)(2), arising from
and after the order for relief under any unexpired lease of nonresidential real property, until such lease is assumed or rejected,
notwithstanding section 503(b)(1) of this title. The court may extend, for cause, the time for performance of any such obligation
that arises within 60 days after the date of the order for relief, but the time for performance shall not be extended beyond such
60-day period. This subsection shall not be deemed to affect the trustee's obligations under the provisions of subsection (b)
or (f) of this section. Acceptance of any such performance does not constitute waiver or relinquishment of the lessor's rights
under such lease or under this title.

(4)(A) Subject to subparagraph (B), an unexpired lease of nonresidential real property under which the debtor is the lessee shall
be deemed rejected, and the trustee shall immediately surrender that nonresidential real property to the lessor, if the trustee does
not assume or reject the unexpired lease by the earlier of--

(i) the date that is 120 days after the date of the order for relief; or

(ii) the date of the entry of an order confirming a plan.

(B)(i) The court may extend the period determined under subparagraph (A), prior to the expiration of the 120-day period, for
90 days on the motion of the trustee or lessor for cause.

(ii) If the court grants an extension under clause (i), the court may grant a subsequent extension only upon prior written consent
of the lessor in each instance.

(5) The trustee shall timely perform all of the obligations of the debtor, except those specified in section 365(b)(2), first arising
from or after 60 days after the order for relief in a case under chapter 11 of this title under an unexpired lease of personal property
(other than personal property leased to an individual primarily for personal, family, or household purposes), until such lease is
assumed or rejected notwithstanding section 503(b)(1) of this title, unless the court, after notice and a hearing and based on the
equities of the case, orders otherwise with respect to the obligations or timely performance thereof. This subsection shall not
be deemed to affect the trustee's obligations under the provisions of subsection (b) or (f). Acceptance of any such performance
does not constitute waiver or relinquishment of the lessor's rights under such lease or under this title.

(e)(1) Notwithstanding a provision in an executory contract or unexpired lease, or in applicable law, an executory contract or
unexpired lease of the debtor may not be terminated or modified, and any right or obligation under such contract or lease may
not be terminated or modified, at any time after the commencement of the case solely because of a provision in such contract
or lease that is conditioned on--

(A) the insolvency or financial condition of the debtor at any time before the closing of the case;
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(B) the commencement of a case under this title; or

(C) the appointment of or taking possession by a trustee in a case under this title or a custodian before such commencement.

(2) Paragraph (1) of this subsection does not apply to an executory contract or unexpired lease of the debtor, whether or not
such contract or lease prohibits or restricts assignment of rights or delegation of duties, if--

(A)(i) applicable law excuses a party, other than the debtor, to such contract or lease from accepting performance from or
rendering performance to the trustee or to an assignee of such contract or lease, whether or not such contract or lease prohibits
or restricts assignment of rights or delegation of duties; and

(ii) such party does not consent to such assumption or assignment; or

(B) such contract is a contract to make a loan, or extend other debt financing or financial accommodations, to or for the
benefit of the debtor, or to issue a security of the debtor.

(f)(1) Except as provided in subsections (b) and (c) of this section, notwithstanding a provision in an executory contract or
unexpired lease of the debtor, or in applicable law, that prohibits, restricts, or conditions the assignment of such contract or
lease, the trustee may assign such contract or lease under paragraph (2) of this subsection.

(2) The trustee may assign an executory contract or unexpired lease of the debtor only if--

(A) the trustee assumes such contract or lease in accordance with the provisions of this section; and

(B) adequate assurance of future performance by the assignee of such contract or lease is provided, whether or not there has
been a default in such contract or lease.

(3) Notwithstanding a provision in an executory contract or unexpired lease of the debtor, or in applicable law that terminates
or modifies, or permits a party other than the debtor to terminate or modify, such contract or lease or a right or obligation under
such contract or lease on account of an assignment of such contract or lease, such contract, lease, right, or obligation may not be
terminated or modified under such provision because of the assumption or assignment of such contract or lease by the trustee.

(g) Except as provided in subsections (h)(2) and (i)(2) of this section, the rejection of an executory contract or unexpired lease
of the debtor constitutes a breach of such contract or lease--

(1) if such contract or lease has not been assumed under this section or under a plan confirmed under chapter 9, 11, 12, or
13 of this title, immediately before the date of the filing of the petition; or
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(2) if such contract or lease has been assumed under this section or under a plan confirmed under chapter 9, 11, 12, or 13
of this title--

(A) if before such rejection the case has not been converted under section 1112, 1208, or 1307 of this title, at the time
of such rejection; or

(B) if before such rejection the case has been converted under section 1112, 1208, or 1307 of this title--

(i) immediately before the date of such conversion, if such contract or lease was assumed before such conversion; or

(ii) at the time of such rejection, if such contract or lease was assumed after such conversion.

(h)(1)(A) If the trustee rejects an unexpired lease of real property under which the debtor is the lessor and--

(i) if the rejection by the trustee amounts to such a breach as would entitle the lessee to treat such lease as terminated by
virtue of its terms, applicable nonbankruptcy law, or any agreement made by the lessee, then the lessee under such lease may
treat such lease as terminated by the rejection; or

(ii) if the term of such lease has commenced, the lessee may retain its rights under such lease (including rights such as those
relating to the amount and timing of payment of rent and other amounts payable by the lessee and any right of use, possession,
quiet enjoyment, subletting, assignment, or hypothecation) that are in or appurtenant to the real property for the balance of
the term of such lease and for any renewal or extension of such rights to the extent that such rights are enforceable under
applicable nonbankruptcy law.

(B) If the lessee retains its rights under subparagraph (A)(ii), the lessee may offset against the rent reserved under such lease for
the balance of the term after the date of the rejection of such lease and for the term of any renewal or extension of such lease,
the value of any damage caused by the nonperformance after the date of such rejection, of any obligation of the debtor under
such lease, but the lessee shall not have any other right against the estate or the debtor on account of any damage occurring
after such date caused by such nonperformance.

(C) The rejection of a lease of real property in a shopping center with respect to which the lessee elects to retain its rights
under subparagraph (A)(ii) does not affect the enforceability under applicable nonbankruptcy law of any provision in the lease
pertaining to radius, location, use, exclusivity, or tenant mix or balance.

(D) In this paragraph, “lessee” includes any successor, assign, or mortgagee permitted under the terms of such lease.

(2)(A) If the trustee rejects a timeshare interest under a timeshare plan under which the debtor is the timeshare interest seller and--
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(i) if the rejection amounts to such a breach as would entitle the timeshare interest purchaser to treat the timeshare plan
as terminated under its terms, applicable nonbankruptcy law, or any agreement made by timeshare interest purchaser, the
timeshare interest purchaser under the timeshare plan may treat the timeshare plan as terminated by such rejection; or

(ii) if the term of such timeshare interest has commenced, then the timeshare interest purchaser may retain its rights in such
timeshare interest for the balance of such term and for any term of renewal or extension of such timeshare interest to the
extent that such rights are enforceable under applicable nonbankruptcy law.

(B) If the timeshare interest purchaser retains its rights under subparagraph (A), such timeshare interest purchaser may
offset against the moneys due for such timeshare interest for the balance of the term after the date of the rejection of such
timeshare interest, and the term of any renewal or extension of such timeshare interest, the value of any damage caused by the
nonperformance after the date of such rejection, of any obligation of the debtor under such timeshare plan, but the timeshare
interest purchaser shall not have any right against the estate or the debtor on account of any damage occurring after such date
caused by such nonperformance.

(i)(1) If the trustee rejects an executory contract of the debtor for the sale of real property or for the sale of a timeshare interest
under a timeshare plan, under which the purchaser is in possession, such purchaser may treat such contract as terminated, or,
in the alternative, may remain in possession of such real property or timeshare interest.

(2) If such purchaser remains in possession--

(A) such purchaser shall continue to make all payments due under such contract, but may, 1  offset against such payments
any damages occurring after the date of the rejection of such contract caused by the nonperformance of any obligation of the
debtor after such date, but such purchaser does not have any rights against the estate on account of any damages arising after
such date from such rejection, other than such offset; and

(B) the trustee shall deliver title to such purchaser in accordance with the provisions of such contract, but is relieved of all
other obligations to perform under such contract.

(j) A purchaser that treats an executory contract as terminated under subsection (i) of this section, or a party whose executory
contract to purchase real property from the debtor is rejected and under which such party is not in possession, has a lien on the
interest of the debtor in such property for the recovery of any portion of the purchase price that such purchaser or party has paid.

(k) Assignment by the trustee to an entity of a contract or lease assumed under this section relieves the trustee and the estate
from any liability for any breach of such contract or lease occurring after such assignment.

(l) If an unexpired lease under which the debtor is the lessee is assigned pursuant to this section, the lessor of the property may
require a deposit or other security for the performance of the debtor's obligations under the lease substantially the same as would
have been required by the landlord upon the initial leasing to a similar tenant.
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(m) For purposes of this section 365 and sections 541(b)(2) and 362(b)(10), leases of real property shall include any rental
agreement to use real property.

(n)(1) If the trustee rejects an executory contract under which the debtor is a licensor of a right to intellectual property, the
licensee under such contract may elect--

(A) to treat such contract as terminated by such rejection if such rejection by the trustee amounts to such a breach as would
entitle the licensee to treat such contract as terminated by virtue of its own terms, applicable nonbankruptcy law, or an
agreement made by the licensee with another entity; or

(B) to retain its rights (including a right to enforce any exclusivity provision of such contract, but excluding any other right
under applicable nonbankruptcy law to specific performance of such contract) under such contract and under any agreement
supplementary to such contract, to such intellectual property (including any embodiment of such intellectual property to the
extent protected by applicable nonbankruptcy law), as such rights existed immediately before the case commenced, for--

(i) the duration of such contract; and

(ii) any period for which such contract may be extended by the licensee as of right under applicable nonbankruptcy law.

(2) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this subsection, under such contract--

(A) the trustee shall allow the licensee to exercise such rights;

(B) the licensee shall make all royalty payments due under such contract for the duration of such contract and for any period
described in paragraph (1)(B) of this subsection for which the licensee extends such contract; and

(C) the licensee shall be deemed to waive--

(i) any right of setoff it may have with respect to such contract under this title or applicable nonbankruptcy law; and

(ii) any claim allowable under section 503(b) of this title arising from the performance of such contract.

(3) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this subsection, then on the written request of
the licensee the trustee shall--

(A) to the extent provided in such contract, or any agreement supplementary to such contract, provide to the licensee any
intellectual property (including such embodiment) held by the trustee; and
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(B) not interfere with the rights of the licensee as provided in such contract, or any agreement supplementary to such contract,
to such intellectual property (including such embodiment) including any right to obtain such intellectual property (or such
embodiment) from another entity.

(4) Unless and until the trustee rejects such contract, on the written request of the licensee the trustee shall--

(A) to the extent provided in such contract or any agreement supplementary to such contract--

(i) perform such contract; or

(ii) provide to the licensee such intellectual property (including any embodiment of such intellectual property to the extent
protected by applicable nonbankruptcy law) held by the trustee; and

(B) not interfere with the rights of the licensee as provided in such contract, or any agreement supplementary to such contract,
to such intellectual property (including such embodiment), including any right to obtain such intellectual property (or such
embodiment) from another entity.

(o) In a case under chapter 11 of this title, the trustee shall be deemed to have assumed (consistent with the debtor's other
obligations under section 507), and shall immediately cure any deficit under, any commitment by the debtor to a Federal
depository institutions regulatory agency (or predecessor to such agency) to maintain the capital of an insured depository
institution, and any claim for a subsequent breach of the obligations thereunder shall be entitled to priority under section 507.
This subsection shall not extend any commitment that would otherwise be terminated by any act of such an agency.

(p)(1) If a lease of personal property is rejected or not timely assumed by the trustee under subsection (d), the leased property
is no longer property of the estate and the stay under section 362(a) is automatically terminated.

(2)(A) If the debtor in a case under chapter 7 is an individual, the debtor may notify the creditor in writing that the debtor desires
to assume the lease. Upon being so notified, the creditor may, at its option, notify the debtor that it is willing to have the lease
assumed by the debtor and may condition such assumption on cure of any outstanding default on terms set by the contract.

(B) If, not later than 30 days after notice is provided under subparagraph (A), the debtor notifies the lessor in writing that the
lease is assumed, the liability under the lease will be assumed by the debtor and not by the estate.

(C) The stay under section 362 and the injunction under section 524(a)(2) shall not be violated by notification of the debtor
and negotiation of cure under this subsection.

(3) In a case under chapter 11 in which the debtor is an individual and in a case under chapter 13, if the debtor is the lessee with
respect to personal property and the lease is not assumed in the plan confirmed by the court, the lease is deemed rejected as
of the conclusion of the hearing on confirmation. If the lease is rejected, the stay under section 362 and any stay under section
1301 is automatically terminated with respect to the property subject to the lease.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter I. Creditors and Claims

11 U.S.C.A. § 502

§ 502. Allowance of claims or interests

Effective: December 27, 2021
Currentness

(a) A claim or interest, proof of which is filed under section 501 of this title, is deemed allowed, unless a party in interest,
including a creditor of a general partner in a partnership that is a debtor in a case under chapter 7 of this title, objects.

(b) Except as provided in subsections (e)(2), (f), (g), (h) and (i) of this section, if such objection to a claim is made, the court,
after notice and a hearing, shall determine the amount of such claim in lawful currency of the United States as of the date of the
filing of the petition, and shall allow such claim in such amount, except to the extent that--

(1) such claim is unenforceable against the debtor and property of the debtor, under any agreement or applicable law for a
reason other than because such claim is contingent or unmatured;

(2) such claim is for unmatured interest;

(3) if such claim is for a tax assessed against property of the estate, such claim exceeds the value of the interest of the estate
in such property;

(4) if such claim is for services of an insider or attorney of the debtor, such claim exceeds the reasonable value of such services;

(5) such claim is for a debt that is unmatured on the date of the filing of the petition and that is excepted from discharge
under section 523(a)(5) of this title;

(6) if such claim is the claim of a lessor for damages resulting from the termination of a lease of real property, such claim
exceeds--

(A) the rent reserved by such lease, without acceleration, for the greater of one year, or 15 percent, not to exceed three
years, of the remaining term of such lease, following the earlier of--

(i) the date of the filing of the petition; and
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(ii) the date on which such lessor repossessed, or the lessee surrendered, the leased property; plus

(B) any unpaid rent due under such lease, without acceleration, on the earlier of such dates;

(7) if such claim is the claim of an employee for damages resulting from the termination of an employment contract, such
claim exceeds--

(A) the compensation provided by such contract, without acceleration, for one year following the earlier of--

(i) the date of the filing of the petition; or

(ii) the date on which the employer directed the employee to terminate, or such employee terminated, performance under
such contract; plus

(B) any unpaid compensation due under such contract, without acceleration, on the earlier of such dates;

(8) such claim results from a reduction, due to late payment, in the amount of an otherwise applicable credit available to the
debtor in connection with an employment tax on wages, salaries, or commissions earned from the debtor; or

(9) proof of such claim is not timely filed, except to the extent tardily filed as permitted under paragraph (1), (2), or (3) of
section 726(a) or under the Federal Rules of Bankruptcy Procedure, except that--

(A) a claim of a governmental unit shall be timely filed if it is filed before 180 days after the date of the order for relief or
such later time as the Federal Rules of Bankruptcy Procedure may provide; and

(B) in a case under chapter 13, a claim of a governmental unit for a tax with respect to a return filed under section 1308 shall
be timely if the claim is filed on or before the date that is 60 days after the date on which such return was filed as required.

[(C) Repealed.  Pub.L. 116-260, Div. FF, Title X, § 1001(d)(3)(B)(iii), Dec. 27, 2020, 134 Stat. 3218]

(c) There shall be estimated for purpose of allowance under this section--

(1) any contingent or unliquidated claim, the fixing or liquidation of which, as the case may be, would unduly delay the
administration of the case; or

(2) any right to payment arising from a right to an equitable remedy for breach of performance.
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(d) Notwithstanding subsections (a) and (b) of this section, the court shall disallow any claim of any entity from which property
is recoverable under section 542, 543, 550, or 553 of this title or that is a transferee of a transfer avoidable under section 522(f),
522(h), 544, 545, 547, 548, 549, or 724(a) of this title, unless such entity or transferee has paid the amount, or turned over any
such property, for which such entity or transferee is liable under section 522(i), 542, 543, 550, or 553 of this title.

(e)(1) Notwithstanding subsections (a), (b), and (c) of this section and paragraph (2) of this subsection, the court shall disallow
any claim for reimbursement or contribution of an entity that is liable with the debtor on or has secured the claim of a creditor,
to the extent that--

(A) such creditor's claim against the estate is disallowed;

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or disallowance of such claim
for reimbursement or contribution; or

(C) such entity asserts a right of subrogation to the rights of such creditor under section 509 of this title.

(2) A claim for reimbursement or contribution of such an entity that becomes fixed after the commencement of the case shall
be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection (d) of this
section, the same as if such claim had become fixed before the date of the filing of the petition.

(f) In an involuntary case, a claim arising in the ordinary course of the debtor's business or financial affairs after the
commencement of the case but before the earlier of the appointment of a trustee and the order for relief shall be determined as
of the date such claim arises, and shall be allowed under subsection (a), (b), or (c) of this section or disallowed under subsection
(d) or (e) of this section, the same as if such claim had arisen before the date of the filing of the petition.

(g)(1) A claim arising from the rejection, under section 365 of this title or under a plan under chapter 9, 11, 12, or 13 of this title,
of an executory contract or unexpired lease of the debtor that has not been assumed shall be determined, and shall be allowed
under subsection (a), (b), or (c) of this section or disallowed under subsection (d) or (e) of this section, the same as if such claim
had arisen before the date of the filing of the petition.

(2) A claim for damages calculated in accordance with section 562 shall be allowed under subsection (a), (b), or (c), or disallowed
under subsection (d) or (e), as if such claim had arisen before the date of the filing of the petition.

(h) A claim arising from the recovery of property under section 522, 550, or 553 of this title shall be determined, and shall be
allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection (d) or (e) of this section, the same as if
such claim had arisen before the date of the filing of the petition.

(i) A claim that does not arise until after the commencement of the case for a tax entitled to priority under section 507(a)(8) of
this title shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection
(d) or (e) of this section, the same as if such claim had arisen before the date of the filing of the petition.
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(j) A claim that has been allowed or disallowed may be reconsidered for cause. A reconsidered claim may be allowed or
disallowed according to the equities of the case. Reconsideration of a claim under this subsection does not affect the validity
of any payment or transfer from the estate made to a holder of an allowed claim on account of such allowed claim that is
not reconsidered, but if a reconsidered claim is allowed and is of the same class as such holder's claim, such holder may not
receive any additional payment or transfer from the estate on account of such holder's allowed claim until the holder of such
reconsidered and allowed claim receives payment on account of such claim proportionate in value to that already received by
such other holder. This subsection does not alter or modify the trustee's right to recover from a creditor any excess payment
or transfer made to such creditor.

(k)(1) The court, on the motion of the debtor and after a hearing, may reduce a claim filed under this section based in whole
on an unsecured consumer debt by not more than 20 percent of the claim, if--

(A) the claim was filed by a creditor who unreasonably refused to negotiate a reasonable alternative repayment schedule
proposed on behalf of the debtor by an approved nonprofit budget and credit counseling agency described in section 111;

(B) the offer of the debtor under subparagraph (A)--

(i) was made at least 60 days before the date of the filing of the petition; and

(ii) provided for payment of at least 60 percent of the amount of the debt over a period not to exceed the repayment period
of the loan, or a reasonable extension thereof; and

(C) no part of the debt under the alternative repayment schedule is nondischargeable.

(2) The debtor shall have the burden of proving, by clear and convincing evidence, that--

(A) the creditor unreasonably refused to consider the debtor's proposal; and

(B) the proposed alternative repayment schedule was made prior to expiration of the 60-day period specified in paragraph
(1)(B)(i).

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2579; Pub.L. 98-353, Title III, § 445, July 10, 1984, 98 Stat. 373; Pub.L. 99-554, Title
II, §§ 257(j), 283(f), Oct. 27, 1986, 100 Stat. 3115, 3117; Pub.L. 103-394, Title II, § 213(a), Title III, § 304(h)(1), Oct. 22, 1994,
108 Stat. 4125, 4134; Pub.L. 109-8, Title II, § 201(a), Title VII, § 716(d), Title IX, § 910(b), Apr. 20, 2005, 119 Stat. 42, 130,
184; Pub.L. 116-260, Div. FF, Title X, § 1001(d)(2), (3)(B), Dec. 27, 2020, 134 Stat. 3218.)
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11 U.S.C.A. § 502, 11 USCA § 502
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter I. Creditors and Claims

11 U.S.C.A. § 510

§ 510. Subordination

Currentness

(a) A subordination agreement is enforceable in a case under this title to the same extent that such agreement is enforceable
under applicable nonbankruptcy law.

(b) For the purpose of distribution under this title, a claim arising from rescission of a purchase or sale of a security of the
debtor or of an affiliate of the debtor, for damages arising from the purchase or sale of such a security, or for reimbursement
or contribution allowed under section 502 on account of such a claim, shall be subordinated to all claims or interests that are
senior to or equal the claim or interest represented by such security, except that if such security is common stock, such claim
has the same priority as common stock.

(c) Notwithstanding subsections (a) and (b) of this section, after notice and a hearing, the court may--

(1) under principles of equitable subordination, subordinate for purposes of distribution all or part of an allowed claim to all
or part of another allowed claim or all or part of an allowed interest to all or part of another allowed interest; or

(2) order that any lien securing such a subordinated claim be transferred to the estate.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub.L. 98-353, Title III, § 451, July 10, 1984, 98 Stat. 375.)

Notes of Decisions (752)

11 U.S.C.A. § 510, 11 USCA § 510
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 11. Reorganization (Refs & Annos)
Subchapter I. Officers and Administration (Refs & Annos)

11 U.S.C.A. § 1102

§ 1102. Creditors' and equity security holders' committees

Effective: February 19, 2020
Currentness

(a)(1) Except as provided in paragraph (3), as soon as practicable after the order for relief under chapter 11 of this title, the
United States trustee shall appoint a committee of creditors holding unsecured claims and may appoint additional committees
of creditors or of equity security holders as the United States trustee deems appropriate.

(2) On request of a party in interest, the court may order the appointment of additional committees of creditors or of equity
security holders if necessary to assure adequate representation of creditors or of equity security holders. The United States
trustee shall appoint any such committee.

(3) Unless the court for cause orders otherwise, a committee of creditors may not be appointed in a small business case or a
case under subchapter V of this chapter.

(4) On request of a party in interest and after notice and a hearing, the court may order the United States trustee to change
the membership of a committee appointed under this subsection, if the court determines that the change is necessary to ensure
adequate representation of creditors or equity security holders. The court may order the United States trustee to increase the
number of members of a committee to include a creditor that is a small business concern (as described in section 3(a)(1) of
the Small Business Act), if the court determines that the creditor holds claims (of the kind represented by the committee) the
aggregate amount of which, in comparison to the annual gross revenue of that creditor, is disproportionately large.

(b)(1) A committee of creditors appointed under subsection (a) of this section shall ordinarily consist of the persons, willing
to serve, that hold the seven largest claims against the debtor of the kinds represented on such committee, or of the members
of a committee organized by creditors before the commencement of the case under this chapter, if such committee was fairly
chosen and is representative of the different kinds of claims to be represented.

(2) A committee of equity security holders appointed under subsection (a)(2) of this section shall ordinarily consist of the
persons, willing to serve, that hold the seven largest amounts of equity securities of the debtor of the kinds represented on
such committee.

(3) A committee appointed under subsection (a) shall--

(A) provide access to information for creditors who--
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(i) hold claims of the kind represented by that committee; and

(ii) are not appointed to the committee;

(B) solicit and receive comments from the creditors described in subparagraph (A); and

(C) be subject to a court order that compels any additional report or disclosure to be made to the creditors described in
subparagraph (A).

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2626; Pub.L. 98-353, Title III, § 499, July 10, 1984, 98 Stat. 384; Pub.L. 99-554, Title
II, § 221, Oct. 27, 1986, 100 Stat. 3101; Pub.L. 103-394, Title II, § 217(b), Oct. 22, 1994, 108 Stat. 4127; Pub.L. 109-8, Title
IV, §§ 405, 432(b), Apr. 20, 2005, 119 Stat. 105, 110; Pub.L. 116-54, § 4(a)(11), Aug. 23, 2019, 133 Stat. 1086.)

Notes of Decisions (115)

11 U.S.C.A. § 1102, 11 USCA § 1102
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 11. Reorganization (Refs & Annos)
Subchapter I. Officers and Administration (Refs & Annos)

11 U.S.C.A. § 1103

§ 1103. Powers and duties of committees

Currentness

(a) At a scheduled meeting of a committee appointed under section 1102 of this title, at which a majority of the members of
such committee are present, and with the court's approval, such committee may select and authorize the employment by such
committee of one or more attorneys, accountants, or other agents, to represent or perform services for such committee.

(b) An attorney or accountant employed to represent a committee appointed under section 1102 of this title may not, while
employed by such committee, represent any other entity having an adverse interest in connection with the case. Representation
of one or more creditors of the same class as represented by the committee shall not per se constitute the representation of an
adverse interest.

(c) A committee appointed under section 1102 of this title may--

(1) consult with the trustee or debtor in possession concerning the administration of the case;

(2) investigate the acts, conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor's business
and the desirability of the continuance of such business, and any other matter relevant to the case or to the formulation of
a plan;

(3) participate in the formulation of a plan, advise those represented by such committee of such committee's determinations
as to any plan formulated, and collect and file with the court acceptances or rejections of a plan;

(4) request the appointment of a trustee or examiner under section 1104 of this title; and

(5) perform such other services as are in the interest of those represented.

(d) As soon as practicable after the appointment of a committee under section 1102 of this title, the trustee shall meet with such
committee to transact such business as may be necessary and proper.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2627; Pub.L. 98-353, Title III, §§ 324, 500, July 10, 1984, 98 Stat. 358, 384.)
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)

Chapter 11. Reorganization (Refs & Annos)
Subchapter I. Officers and Administration (Refs & Annos)

11 U.S.C.A. § 1107

§ 1107. Rights, powers, and duties of debtor in possession

Currentness

(a) Subject to any limitations on a trustee serving in a case under this chapter, and to such limitations or conditions as the court
prescribes, a debtor in possession shall have all the rights, other than the right to compensation under section 330 of this title,
and powers, and shall perform all the functions and duties, except the duties specified in sections 1106(a)(2), (3), and (4) of
this title, of a trustee serving in a case under this chapter.

(b) Notwithstanding section 327(a) of this title, a person is not disqualified for employment under section 327 of this title by a
debtor in possession solely because of such person's employment by or representation of the debtor before the commencement
of the case.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2628; Pub.L. 98-353, Title III, § 503, July 10, 1984, 98 Stat. 384.)
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United States Code Annotated
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11 U.S.C.A. § 1129

§ 1129. Confirmation of plan

Effective: December 22, 2010
Currentness

(a) The court shall confirm a plan only if all of the following requirements are met:

(1) The plan complies with the applicable provisions of this title.

(2) The proponent of the plan complies with the applicable provisions of this title.

(3) The plan has been proposed in good faith and not by any means forbidden by law.

(4) Any payment made or to be made by the proponent, by the debtor, or by a person issuing securities or acquiring property
under the plan, for services or for costs and expenses in or in connection with the case, or in connection with the plan and
incident to the case, has been approved by, or is subject to the approval of, the court as reasonable.

(5)(A)(i) The proponent of the plan has disclosed the identity and affiliations of any individual proposed to serve, after
confirmation of the plan, as a director, officer, or voting trustee of the debtor, an affiliate of the debtor participating in a joint
plan with the debtor, or a successor to the debtor under the plan; and

(ii) the appointment to, or continuance in, such office of such individual, is consistent with the interests of creditors and
equity security holders and with public policy; and

(B) the proponent of the plan has disclosed the identity of any insider that will be employed or retained by the reorganized
debtor, and the nature of any compensation for such insider.

(6) Any governmental regulatory commission with jurisdiction, after confirmation of the plan, over the rates of the debtor
has approved any rate change provided for in the plan, or such rate change is expressly conditioned on such approval.

(7) With respect to each impaired class of claims or interests--

(A) each holder of a claim or interest of such class--
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(i) has accepted the plan; or

(ii) will receive or retain under the plan on account of such claim or interest property of a value, as of the effective date
of the plan, that is not less than the amount that such holder would so receive or retain if the debtor were liquidated
under chapter 7 of this title on such date; or

(B) if section 1111(b)(2) of this title applies to the claims of such class, each holder of a claim of such class will receive or
retain under the plan on account of such claim property of a value, as of the effective date of the plan, that is not less than
the value of such holder's interest in the estate's interest in the property that secures such claims.

(8) With respect to each class of claims or interests--

(A) such class has accepted the plan; or

(B) such class is not impaired under the plan.

(9) Except to the extent that the holder of a particular claim has agreed to a different treatment of such claim, the plan provides
that--

(A) with respect to a claim of a kind specified in section 507(a)(2) or 507(a)(3) of this title, on the effective date of the
plan, the holder of such claim will receive on account of such claim cash equal to the allowed amount of such claim;

(B) with respect to a class of claims of a kind specified in section 507(a)(1), 507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7)
of this title, each holder of a claim of such class will receive--

(i) if such class has accepted the plan, deferred cash payments of a value, as of the effective date of the plan, equal to
the allowed amount of such claim; or

(ii) if such class has not accepted the plan, cash on the effective date of the plan equal to the allowed amount of such claim;

(C) with respect to a claim of a kind specified in section 507(a)(8) of this title, the holder of such claim will receive on
account of such claim regular installment payments in cash--

(i) of a total value, as of the effective date of the plan, equal to the allowed amount of such claim;

(ii) over a period ending not later than 5 years after the date of the order for relief under section 301, 302, or 303; and
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(iii) in a manner not less favorable than the most favored nonpriority unsecured claim provided for by the plan (other
than cash payments made to a class of creditors under section 1122(b)); and

(D) with respect to a secured claim which would otherwise meet the description of an unsecured claim of a governmental
unit under section 507(a)(8), but for the secured status of that claim, the holder of that claim will receive on account of
that claim, cash payments, in the same manner and over the same period, as prescribed in subparagraph (C).

(10) If a class of claims is impaired under the plan, at least one class of claims that is impaired under the plan has accepted
the plan, determined without including any acceptance of the plan by any insider.

(11) Confirmation of the plan is not likely to be followed by the liquidation, or the need for further financial reorganization,
of the debtor or any successor to the debtor under the plan, unless such liquidation or reorganization is proposed in the plan.

(12) All fees payable under section 1930 of title 28, as determined by the court at the hearing on confirmation of the plan,
have been paid or the plan provides for the payment of all such fees on the effective date of the plan.

(13) The plan provides for the continuation after its effective date of payment of all retiree benefits, as that term is defined
in section 1114 of this title, at the level established pursuant to subsection (e)(1)(B) or (g) of section 1114 of this title, at any
time prior to confirmation of the plan, for the duration of the period the debtor has obligated itself to provide such benefits.

(14) If the debtor is required by a judicial or administrative order, or by statute, to pay a domestic support obligation, the
debtor has paid all amounts payable under such order or such statute for such obligation that first become payable after the
date of the filing of the petition.

(15) In a case in which the debtor is an individual and in which the holder of an allowed unsecured claim objects to the
confirmation of the plan--

(A) the value, as of the effective date of the plan, of the property to be distributed under the plan on account of such claim
is not less than the amount of such claim; or

(B) the value of the property to be distributed under the plan is not less than the projected disposable income of the debtor
(as defined in section 1325(b)(2)) to be received during the 5-year period beginning on the date that the first payment is
due under the plan, or during the period for which the plan provides payments, whichever is longer.

(16) All transfers of property under the plan shall be made in accordance with any applicable provisions of nonbankruptcy
law that govern the transfer of property by a corporation or trust that is not a moneyed, business, or commercial corporation
or trust.

(b)(1) Notwithstanding section 510(a) of this title, if all of the applicable requirements of subsection (a) of this section other
than paragraph (8) are met with respect to a plan, the court, on request of the proponent of the plan, shall confirm the plan
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notwithstanding the requirements of such paragraph if the plan does not discriminate unfairly, and is fair and equitable, with
respect to each class of claims or interests that is impaired under, and has not accepted, the plan.

(2) For the purpose of this subsection, the condition that a plan be fair and equitable with respect to a class includes the following
requirements:

(A) With respect to a class of secured claims, the plan provides--

(i)(I) that the holders of such claims retain the liens securing such claims, whether the property subject to such liens is
retained by the debtor or transferred to another entity, to the extent of the allowed amount of such claims; and

(II) that each holder of a claim of such class receive on account of such claim deferred cash payments totaling at least the
allowed amount of such claim, of a value, as of the effective date of the plan, of at least the value of such holder's interest
in the estate's interest in such property;

(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens securing such claims, free
and clear of such liens, with such liens to attach to the proceeds of such sale, and the treatment of such liens on proceeds
under clause (i) or (iii) of this subparagraph; or

(iii) for the realization by such holders of the indubitable equivalent of such claims.

(B) With respect to a class of unsecured claims--

(i) the plan provides that each holder of a claim of such class receive or retain on account of such claim property of a value,
as of the effective date of the plan, equal to the allowed amount of such claim; or

(ii) the holder of any claim or interest that is junior to the claims of such class will not receive or retain under the plan
on account of such junior claim or interest any property, except that in a case in which the debtor is an individual, the
debtor may retain property included in the estate under section 1115, subject to the requirements of subsection (a)(14)
of this section.

(C) With respect to a class of interests--

(i) the plan provides that each holder of an interest of such class receive or retain on account of such interest property of a
value, as of the effective date of the plan, equal to the greatest of the allowed amount of any fixed liquidation preference to
which such holder is entitled, any fixed redemption price to which such holder is entitled, or the value of such interest; or

(ii) the holder of any interest that is junior to the interests of such class will not receive or retain under the plan on account
of such junior interest any property.
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(c) Notwithstanding subsections (a) and (b) of this section and except as provided in section 1127(b) of this title, the court may
confirm only one plan, unless the order of confirmation in the case has been revoked under section 1144 of this title. If the
requirements of subsections (a) and (b) of this section are met with respect to more than one plan, the court shall consider the
preferences of creditors and equity security holders in determining which plan to confirm.

(d) Notwithstanding any other provision of this section, on request of a party in interest that is a governmental unit, the court
may not confirm a plan if the principal purpose of the plan is the avoidance of taxes or the avoidance of the application of
section 5 of the Securities Act of 1933. In any hearing under this subsection, the governmental unit has the burden of proof
on the issue of avoidance.

(e) In a small business case, the court shall confirm a plan that complies with the applicable provisions of this title and that is
filed in accordance with section 1121(e) not later than 45 days after the plan is filed unless the time for confirmation is extended
in accordance with section 1121(e)(3).
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Title III, § 304(h)(7), Title V, § 501(d)(32), Oct. 22, 1994, 108 Stat. 4134, 4146; Pub.L. 109-8, Title II, § 213(1), Title III, §
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United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part I. Organization of Courts (Refs & Annos)
Chapter 6. Bankruptcy Judges (Refs & Annos)

28 U.S.C.A. § 157

§ 157. Procedures

Currentness

(a) Each district court may provide that any or all cases under title 11 and any or all proceedings arising under title 11 or arising
in or related to a case under title 11 shall be referred to the bankruptcy judges for the district.

(b)(1) Bankruptcy judges may hear and determine all cases under title 11 and all core proceedings arising under title 11, or
arising in a case under title 11, referred under subsection (a) of this section, and may enter appropriate orders and judgments,
subject to review under section 158 of this title.

(2) Core proceedings include, but are not limited to--

(A) matters concerning the administration of the estate;

(B) allowance or disallowance of claims against the estate or exemptions from property of the estate, and estimation of claims
or interests for the purposes of confirming a plan under chapter 11, 12, or 13 of title 11 but not the liquidation or estimation
of contingent or unliquidated personal injury tort or wrongful death claims against the estate for purposes of distribution in
a case under title 11;

(C) counterclaims by the estate against persons filing claims against the estate;

(D) orders in respect to obtaining credit;

(E) orders to turn over property of the estate;

(F) proceedings to determine, avoid, or recover preferences;

(G) motions to terminate, annul, or modify the automatic stay;

(H) proceedings to determine, avoid, or recover fraudulent conveyances;
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(I) determinations as to the dischargeability of particular debts;

(J) objections to discharges;

(K) determinations of the validity, extent, or priority of liens;

(L) confirmations of plans;

(M) orders approving the use or lease of property, including the use of cash collateral;

(N) orders approving the sale of property other than property resulting from claims brought by the estate against persons
who have not filed claims against the estate;

(O) other proceedings affecting the liquidation of the assets of the estate or the adjustment of the debtor-creditor or the equity
security holder relationship, except personal injury tort or wrongful death claims; and

(P) recognition of foreign proceedings and other matters under chapter 15 of title 11.

(3) The bankruptcy judge shall determine, on the judge's own motion or on timely motion of a party, whether a proceeding is a
core proceeding under this subsection or is a proceeding that is otherwise related to a case under title 11. A determination that
a proceeding is not a core proceeding shall not be made solely on the basis that its resolution may be affected by State law.

(4) Non-core proceedings under section 157(b)(2)(B) of title 28, United States Code, shall not be subject to the mandatory
abstention provisions of section 1334(c)(2).

(5) The district court shall order that personal injury tort and wrongful death claims shall be tried in the district court in which
the bankruptcy case is pending, or in the district court in the district in which the claim arose, as determined by the district court
in which the bankruptcy case is pending.

(c)(1) A bankruptcy judge may hear a proceeding that is not a core proceeding but that is otherwise related to a case under title
11. In such proceeding, the bankruptcy judge shall submit proposed findings of fact and conclusions of law to the district court,
and any final order or judgment shall be entered by the district judge after considering the bankruptcy judge's proposed findings
and conclusions and after reviewing de novo those matters to which any party has timely and specifically objected.

(2) Notwithstanding the provisions of paragraph (1) of this subsection, the district court, with the consent of all the parties to
the proceeding, may refer a proceeding related to a case under title 11 to a bankruptcy judge to hear and determine and to enter
appropriate orders and judgments, subject to review under section 158 of this title.

(d) The district court may withdraw, in whole or in part, any case or proceeding referred under this section, on its own motion or
on timely motion of any party, for cause shown. The district court shall, on timely motion of a party, so withdraw a proceeding
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if the court determines that resolution of the proceeding requires consideration of both title 11 and other laws of the United
States regulating organizations or activities affecting interstate commerce.

(e) If the right to a jury trial applies in a proceeding that may be heard under this section by a bankruptcy judge, the bankruptcy
judge may conduct the jury trial if specially designated to exercise such jurisdiction by the district court and with the express
consent of all the parties.

CREDIT(S)

(Added Pub.L. 98-353, Title I, § 104(a), July 10, 1984, 98 Stat. 340; amended Pub.L. 99-554, Title I, §§ 143, 144(b), Oct.
27, 1986, 100 Stat. 3096; Pub.L. 103-394, Title I, § 112, Oct. 22, 1994, 108 Stat. 4117; Pub.L. 109-8, Title VIII, § 802(c)(1),
Apr. 20, 2005, 119 Stat. 145.)

VALIDITY

<U.S. Supreme Court, Oct. Term 2023, Oral Argument - Question Presented: Whether the Bankruptcy Code
authorizes a court to approve, as part of a plan of reorganization under Chapter 11 of the Bankruptcy Code, a release
that extinguishes claims held by nondebtors against nondebtor third parties, without the claimants’ consent. In Re
Purdue Pharma L.P., 69 F.4th 45 (2d Cir.), cert. granted sub nom. Harrington v. Purdue Pharma L.P., 144 S. Ct. 44,
216 L. Ed. 2d 1300 (2023), 2023 WL 9375572 (U.S.) (U.S.Oral.Arg.,2023).>

<The United States Supreme Court has held that certain provisions of this section, as added by section 104(a) of Pub.L.
98-353 (28 U.S.C.A. § 157(b)(2)(C)), are unconstitutional as applied to certain core, noncore and related proceedings.
Stern v. Marshall, U.S. 2011, 564 U.S. 462, 131 S.Ct. 2594, 180 L.Ed.2d 475.>

Notes of Decisions (2145)

28 U.S.C.A. § 157, 28 USCA § 157
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 87. District Courts; Venue (Refs & Annos)

28 U.S.C.A. § 1408

§ 1408. Venue of cases under title 11

Currentness

Except as provided in section 1410 of this title, a case under title 11 may be commenced in the district court for the district--

(1) in which the domicile, residence, principal place of business in the United States, or principal assets in the United
States, of the person or entity that is the subject of such case have been located for the one hundred and eighty days
immediately preceding such commencement, or for a longer portion of such one-hundred-and-eighty-day period than the
domicile, residence, or principal place of business, in the United States, or principal assets in the United States, of such person
were located in any other district; or

(2) in which there is pending a case under title 11 concerning such person's affiliate, general partner, or partnership.

CREDIT(S)

(Added Pub.L. 98-353, Title I, § 102(a), July 10, 1984, 98 Stat. 334.)

Notes of Decisions (62)

28 U.S.C.A. § 1408, 28 USCA § 1408
Current through P.L. 118-41. Some statute sections may be more current, see credits for details.
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132 S.Ct. 2065
Supreme Court of the United States

RADLAX GATEWAY HOTEL, LLC, et al., Petitioners

v.

AMALGAMATED BANK.

No. 11–166.
|

Argued April 23, 2012.
|

Decided May 29, 2012.

Synopsis
Background: Chapter 11 debtors sought to “cram down” plan that provided for sale of assets securing bank's claim free and
clear of all liens, and moved for approval of bid procedures that would not allow bank to credit bid amount of its claim. The
United States Bankruptcy Court for the Northern District of Illinois, Bruce W. Black, J., 2010 WL 6634603, denied this bid
procedures motion, and debtors appealed. The United States Court of Appeals for the Seventh Circuit, Richard D. Cudahy,

Circuit Judge, 651 F.3d 642, affirmed. Certiorari was granted.

[Holding:] The Supreme Court, Justice Scalia, held that “cramdown” plan which contemplated sale of encumbered assets of
Chapter 11 debtors free and clear of all liens had to satisfy requirements set forth in statutory clause specifically dealing with
the “cramdown” of such “sales” plans, and could not be confirmed on “indubitable equivalence” theory.

Affirmed.

Justice Kennedy took no part in decision.

Procedural Posture(s): On Appeal.

West Headnotes (10)

[1] Bankruptcy Manner and Terms

Bankruptcy Adequate protection;  sale free of liens

Bankruptcy Secured creditors, protection of

“Cramdown” plan which contemplated sale of encumbered assets of Chapter 11 debtors free and clear of all liens had
to satisfy requirements set forth in statutory clause specifically dealing with the “cramdown” of such “sales” plans,
and could not be confirmed on “indubitable equivalence” theory, where plan, contrary to requirements set forth in this
clause, did not allow creditor with lien on assets that debtors had proposed to sell to credit bid at sale. 11 U.S.C.A.
§ 1129(b)(2)(A)(ii, iii).

38 Cases that cite this headnote

[2] Statutes General and specific terms and provisions;  ejusdem generis
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Statutes General and specific statutes

It is a commonplace of statutory construction that the specific governs the general.

177 Cases that cite this headnote

[3] Statutes General and specific terms and provisions;  ejusdem generis

Statutes General and specific statutes

Rule of statutory construction, that the specific governs the general, is particularly applicable where Congress has
enacted comprehensive scheme and has deliberately targeted specific problems with specific solutions.

64 Cases that cite this headnote

[4] Statutes General and specific terms and provisions;  ejusdem generis

While canon of statutory construction, that the specific governs the general, is perhaps most frequently applied to
statutes in which a general permission or prohibition is contradicted by a specific prohibition or permission, canon
has full application as well to statutes in which a general authorization and a more limited, specific authorization exist
side-by-side; in such situations, the canon avoids not contradiction but the superfluity of a specific provision that is
swallowed by a general one, thereby violating cardinal rule that, if possible, effect shall be given to every clause and
part of statute.

152 Cases that cite this headnote

[5] Statutes General and specific terms and provisions;  ejusdem generis

When there is, in same statute, a particular enactment and also a general one, which, in its most comprehensive sense,
would include what is embraced in the former, the particular enactment must be operative, and the general enactment
must be taken to affect only such cases within its general language as are not within provisions of the particular
enactment.

17 Cases that cite this headnote

[6] Statutes General and specific terms and provisions;  ejusdem generis

Statutes General and specific statutes

Rule of statutory construction, that the specific governs the general, is not an absolute rule, but is merely a strong
indication of statutory meaning, that can be overcome by textual indications that point in the other direction.

41 Cases that cite this headnote

[7] Statutes General and specific terms and provisions;  ejusdem generis

Statutes General and specific statutes

Statutes Other Statutes

Canon of statutory construction, that the specific governs the general, is not confined to situations in which the entirety
of the specific provision is subset of the general one; when conduct at issue falls within scope of both provisions, the
specific presumptively governs, whether or not the specific provision also applies to some conduct that falls outside
the general.

159 Cases that cite this headnote
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[8] Bankruptcy Construction and Operation

Pre-Code practices can be relevant to interpretation of ambiguous provision of the Bankruptcy Code.

18 Cases that cite this headnote

[9] Bankruptcy Manner and Terms

Bankruptcy Adequate protection;  sale free of liens

Bankruptcy Secured creditors, protection of

Pros and cons of allowing secured creditors to credit-bid at sale of assets were for the consideration of Congress, not
the courts in interpreting “cramdown” provision applicable when plan provides for sale of encumbered assets free
and clear of liens. 11 U.S.C.A. § 1129(b)(2)(A)(ii).

54 Cases that cite this headnote

[10] Bankruptcy Construction and Operation

Bankruptcy Code standardizes an expansive, and sometimes unruly, area of law, and it is court's obligation to interpret
the Code clearly and predictably using well established principles of statutory construction.

39 Cases that cite this headnote

**2067  Syllabus *

To finance the purchase of a commercial property and associated renovation and construction costs, petitioners (debtors)
obtained a secured loan from an investment fund, for which respondent (Bank) serves as trustee. The debtors ultimately became
insolvent, and sought relief under Chapter 11 of the Bankruptcy Code. Pursuant to 11 U.S.C. § 1129(b)(2)(A), the debtors
sought to confirm a “cramdown” bankruptcy plan over the Bank's objection. That plan proposed selling substantially all of the
debtors' property at an auction, and using the sale proceeds to repay the Bank. Under the debtors' proposed auction procedures,
the Bank would not be permitted to bid for the property using the debt it is owed to offset the purchase price, a practice known
as “credit-bidding.” The Bankruptcy Court denied the debtors' request, concluding that the auction procedures did not comply
with § 1129(b)(2)(A)'s requirements for cramdown plans. The Seventh Circuit affirmed, holding that § 1129(b)(2)(A) does not
permit debtors to sell an encumbered asset free and clear of a lien without permitting the lienholder to credit-bid.

Held: The debtors may not obtain confirmation of a Chapter 11 cramdown plan that provides for the sale of collateral free and
clear of the Bank's lien, but does not permit the Bank to credit-bid at the sale. Pp. 2069 – 2073.

(a) A Chapter 11 plan proposed over the objection of a “class of secured claims” must meet one of three requirements in order to
be deemed “fair and equitable,” and therefore confirmable. The secured creditor may retain its lien on the property and receive
deferred cash payments, § 1129(b)(2)(A)(i); the debtors may sell the property free and clear of the lien, “subject to section
363(k)”—which permits the creditor to credit-bid at the sale—and provide the creditor with a lien on the sale proceeds, § 1129(b)
(2)(A)(ii); or the plan may provide the secured creditor with the “indubitable equivalent” of its claim, § 1129(b)(2)(A)(iii).

Here, the debtors proposed to sell their property free and clear of the Bank's liens and repay the Bank with the sale proceeds, as
contemplated by clause (ii). Because the debtors' auction procedures do not permit the Bank to credit-bid, however, the proposed
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sale cannot satisfy the requirements of clause (ii). The debtors claim their plan can instead satisfy clause (iii) by providing the
Bank with the “indubitable equivalent” of its secured claim, in the form of cash generated by the auction.

**2068  The debtors' reading of § 1129(b)(2)(A), under which clause (iii) permits precisely what clause (ii) proscribes, is
hyperliteral and contrary to common sense. “[I]t is a commonplace of statutory construction that the specific governs the

general.” Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384, 112 S.Ct. 2031, 119 L.Ed.2d 157. Here, where general
and specific authorizations exist side-by-side, the general/specific canon avoids rendering superfluous a specific provision that
is swallowed by the general one. See D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 208, 52 S.Ct. 322, 76 L.Ed. 704. As
applied to § 1129(b)(2)(A), the canon provides that the “general language” of clause (iii), “although broad enough to include it,
will not be held to apply to a matter specifically dealt with” in clause (ii). 285 U.S., at 208, 52 S.Ct. 322. Although the canon
can be overcome by other textual indications of statutory meaning, the debtors point to none here. Pp. 2069 – 2072.

(b) None of the debtors' objections to this approach is valid. Pp. 2072 – 2073.

651 F.3d 642, affirmed.

SCALIA, J., delivered the opinion of the Court, in which all other Members joined, except KENNEDY, J., who took no part
in the decision of the case.
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Opinion

Justice SCALIA delivered the opinion of the Court.

*641  We consider whether a Chapter 11 bankruptcy plan may be confirmed over the objection of a secured creditor pursuant
to 11 U.S.C. § 1129(b)(2)(A) if the plan provides for the sale of collateral free and clear of the creditor's lien, but does not
permit the creditor to “credit-bid” at the sale.

I

In 2007, petitioners RadLAX Gateway Hotel, LLC, and RadLAX Gateway Deck, LLC (hereinafter debtors), purchased the
Radisson Hotel at Los Angeles International Airport, together with an adjacent lot on which the debtors planned to build a
parking structure. To finance the purchase, the renovation of the hotel, and construction of the parking structure, the debtors
obtained a $142 million loan from Longview Ultra Construction Loan Investment Fund, for which respondent Amalgamated
Bank (hereinafter creditor or Bank) serves as trustee. The lenders obtained a blanket lien on all of the debtors' assets to secure
the loan.
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Completing the parking structure proved more expensive than anticipated, and within two years the debtors had run out of funds
and were forced to halt construction. **2069  By August 2009, they owed more than $120 million on the loan, with over $1
million in interest accruing every month and no prospect for obtaining additional funds to complete the project. Both debtors
filed voluntary petitions for relief under Chapter 11 of the Bankruptcy Code.

A Chapter 11 bankruptcy is implemented according to a “plan,” typically proposed by the debtor, which divides claims against
the debtor into separate “classes” and specifies the treatment each class will receive. See 11 U.S.C. § 1123. Generally, a
bankruptcy court may confirm a Chapter 11 plan only if each class of creditors affected by the plan consents. See § 1129(a)
(8). Section 1129(b) creates an exception to that general rule, permitting confirmation of nonconsensual plans—commonly
known as “cramdown” *642  plans—if “the plan does not discriminate unfairly, and is fair and equitable, with respect to each
class of claims or interests that is impaired under, and has not accepted, the plan.” Section 1129(b)(2)(A), which we review
in further depth below, establishes criteria for determining whether a cramdown plan is “fair and equitable” with respect to
secured claims like the Bank's.

In 2010, the RadLAX debtors submitted a Chapter 11 plan to the United States Bankruptcy Court for the Northern District of
Illinois. The plan proposed to dissolve the debtors and to sell substantially all of their assets pursuant to procedures set out in
a contemporaneously filed “Sale and Bid Procedures Motion.” Specifically, the debtors sought to auction their assets to the
highest bidder, with the initial bid submitted by a “stalking horse”—a potential purchaser who was willing to make an advance

bid of $47.5 million. 1  The sale proceeds would be used to fund the plan, primarily by repaying the Bank. Of course the Bank
itself might wish to obtain the property if the alternative would be receiving auction proceeds that fall short of the property's
full value. Under the debtors' proposed auction procedures, however, the Bank would not be permitted to bid for the property
using the debt it is owed to offset the purchase price, a practice known as “credit-bidding.” Instead, the Bank would be forced to
bid cash. Correctly anticipating that the Bank would object to this arrangement, the debtors sought to confirm their plan under
the cramdown provisions of § 1129(b)(2)(A).

The Bankruptcy Court denied the debtors' Sale and Bid Procedures Motion, concluding that the proposed auction procedures
did not comply with § 1129(b)(2)(A)'s requirements for cramdown plans. In re River Road Hotel Partners, LLC, Case No.
09 B 30029, 2010 WL 6634603 (N.D.Ill., Oct. 5, 2010), App. *643  to Pet. for Cert. 40a. The Bankruptcy Court certified an
appeal directly to the United States Court of Appeals for the Seventh Circuit. That court accepted the certification and affirmed,
holding that § 1129(b)(2)(A) does not permit debtors to sell an encumbered asset free and clear of a lien without permitting

the lienholder to credit-bid. River Road Hotel Partners, LLC, et al. v. Amalgamated Bank, 651 F.3d 642 (2011). We granted
certiorari. 565 U.S. ––––, 132 S.Ct. 845, 181 L.Ed.2d 547 (2011).

II

A

[1]  A Chapter 11 plan confirmed over the objection of a “class of secured claims” **2070  must meet one of three requirements
in order to be deemed “fair and equitable” with respect to the nonconsenting creditor's claim. The plan must provide:

“(i)(I) that the holders of such claims retain the liens securing such claims, whether the property subject to such liens is
retained by the debtor or transferred to another entity, to the extent of the allowed amount of such claims; and (II) that each
holder of a claim of such class receive on account of such claim deferred cash payments totaling at least the allowed amount
of such claim, of a value, as of the effective date of the plan, of at least the value of such holder's interest in the estate's
interest in such property;
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“(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens securing such claims, free
and clear of such liens, with such liens to attach to the proceeds of such sale, and the treatment of such liens on proceeds
under clause (i) or (iii) of this subparagraph; or

“(iii) for the realization by such holders of the indubitable equivalent of such claims.” 11 U.S.C. § 1129(b)(2)(A).

Under clause (i), the secured creditor retains its lien on the property and receives deferred cash payments. Under *644  clause
(ii), the property is sold free and clear of the lien, “subject to section 363(k),” and the creditor receives a lien on the proceeds
of the sale. Section 363(k), in turn, provides that “unless the court for cause orders otherwise the holder of such claim may bid
at such sale, and, if the holder of such claim purchases such property, such holder may offset such claim against the purchase

price of such property”—i.e., the creditor may credit-bid at the sale, up to the amount of its claim. 2  Finally, under clause (iii),
the plan provides the secured creditor with the “indubitable equivalent” of its claim.

The debtors in this case have proposed to sell their property free and clear of the Bank's liens, and to repay the Bank using the
sale proceeds—precisely, it would seem, the disposition contemplated by clause (ii). Yet since the debtors' proposed auction

procedures do not permit the Bank to credit-bid, the proposed sale cannot satisfy the requirements of clause (ii). 3  Recognizing
this problem, the debtors instead seek plan confirmation pursuant to clause (iii), which—unlike clause (ii)—does not expressly
foreclose the possibility of a sale without credit-bidding. According to the debtors, their plan can satisfy clause (iii) by ultimately
providing the Bank with the “indubitable equivalent” of its secured claim, in the form of cash generated by the auction.

[2]  [3]  *645  We find the debtors' reading of § 1129(b)(2)(A)—under which clause (iii) permits precisely what clause (ii)
proscribes—to be hyperliteral and contrary to common sense. A well established canon of statutory interpretation succinctly
captures **2071  the problem: “[I]t is a commonplace of statutory construction that the specific governs the general.”

Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384, 112 S.Ct. 2031, 119 L.Ed.2d 157 (1992). That is particularly true
where, as in § 1129(b)(2)(A), “Congress has enacted a comprehensive scheme and has deliberately targeted specific problems

with specific solutions.” Varity Corp. v. Howe, 516 U.S. 489, 519, 116 S.Ct. 1065, 134 L.Ed.2d 130 (1996) (THOMAS,

J., dissenting); see also HCSC–Laundry v. United States, 450 U.S. 1, 6, 101 S.Ct. 836, 67 L.Ed.2d 1 (1981) (per curiam)
(the specific governs the general “particularly when the two are interrelated and closely positioned, both in fact being parts of
[the same statutory scheme]”).

[4]  [5]  The general/specific canon is perhaps most frequently applied to statutes in which a general permission or prohibition
is contradicted by a specific prohibition or permission. To eliminate the contradiction, the specific provision is construed as an

exception to the general one. See, e.g., Morton v. Mancari, 417 U.S. 535, 550–551, 94 S.Ct. 2474, 41 L.Ed.2d 290 (1974).
But the canon has full application as well to statutes such as the one here, in which a general authorization and a more limited,
specific authorization exist side-by-side. There the canon avoids not contradiction but the superfluity of a specific provision that
is swallowed by the general one, “violat[ing] the cardinal rule that, if possible, effect shall be given to every clause and part of
a statute.” D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 208, 52 S.Ct. 322, 76 L.Ed. 704 (1932). The terms of the specific
authorization must be complied with. For example, in the last cited case a provision of the Bankruptcy Act prescribed in great
detail the procedures governing the arrest and detention of bankrupts about to leave the district in order to avoid examination.
The Court held that those prescriptions could not be avoided by relying upon a general provision of the Act authorizing *646
bankruptcy courts to “ ‘make such orders, issue such process, and enter such judgments in addition to those specifically provided
for as may be necessary for the enforcement of the provisions of [the] Act.’ ” Id., at 206, 52 S.Ct. 322 (quoting Bankruptcy
Act of 1898, § 2(15), 30 Stat. 546). The Court said that “[g]eneral language of a statutory provision, although broad enough to
include it, will not be held to apply to a matter specifically dealt with in another part of the same enactment.” 285 U.S., at 208,

52 S.Ct. 322. We recently quoted that language approvingly in Bloate v. United States, 559 U.S. 196, ––––, 130 S.Ct. 1345,
1354, 176 L.Ed.2d 54 (2010). Or as we said in a much earlier case:
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“It is an old and familiar rule that, where there is, in the same statute, a particular enactment, and also a general one, which, in
its most comprehensive sense, would include what is embraced in the former, the particular enactment must be operative, and
the general enactment must be taken to affect only such cases within its general language as are not within the provisions of
the particular enactment. This rule applies wherever an act contains general provisions and also special ones upon a subject,

which, standing alone, the general provisions would include.” United States v. Chase, 135 U.S. 255, 260, 10 S.Ct. 756,
34 L.Ed. 117 (1890) (citations and internal quotation marks omitted).

Here, clause (ii) is a detailed provision that spells out the requirements for selling collateral free of liens, while clause (iii) is a
broadly worded provision that says nothing about such a sale. The general/specific canon explains that the “general language”
of clause (iii), “although broad enough to include it, will not be held to apply to a **2072  matter specifically dealt with” in
clause (ii). D. Ginsberg & Sons, Inc., supra, at 208, 52 S.Ct. 322.

[6]  Of course the general/specific canon is not an absolute rule, but is merely a strong indication of statutory meaning that
can be overcome by textual indications that point in the *647  other direction. The debtors point to no such indication here.
One can conceive of a statutory scheme in which the specific provision embraced within a general one is not superfluous,
because it creates a so-called safe harbor. The debtors effectively contend that that is the case here—clause (iii) (“indubitable
equivalent”) being the general rule, and clauses (i) and (ii) setting forth procedures that will always, ipso facto, establish an
“indubitable equivalent,” with no need for judicial evaluation. But the structure here would be a surpassingly strange manner
of accomplishing that result—which would normally be achieved by setting forth the “indubitable equivalent” rule first (rather
than last), and establishing the two safe harbors as provisos to that rule. The structure here suggests, to the contrary, that (i) is the
rule for plans under which the creditor's lien remains on the property, (ii) is the rule for plans under which the property is sold
free and clear of the creditor's lien, and (iii) is a residual provision covering dispositions under all other plans—for example,
one under which the creditor receives the property itself, the “indubitable equivalent” of its secured claim. Thus, debtors may
not sell their property free of liens under § 1129(b)(2)(A) without allowing lienholders to credit-bid, as required by clause (ii).

B

None of the debtors' objections to this approach is valid.

The debtors' principal textual argument is that § 1129(b)(2)(A) “unambiguously provides three distinct options for confirming
a Chapter 11 plan over the objection of a secured creditor.” Brief for Petitioners 15 (capitalization and bold typeface removed).
With that much we agree; the three clauses of § 1129(b)(2)(A) are connected by the disjunctive “or.” The debtors contend that
our interpretation of § 1129(b)(2)(A) “transforms ‘or’ into ‘and.’ ” Reply Brief for Petitioners 3. But that is not so. The question
here is not whether debtors must comply with more than one clause, but rather which one of the three they must satisfy. Debtors
*648  seeking to sell their property free of liens under § 1129(b)(2)(A) must satisfy the requirements of clause (ii), not the

requirements of both clauses (ii) and (iii).

[7]  The debtors make several arguments against applying the general/specific canon. They contend that clause (ii) is no more
specific than clause (iii), because the former provides a procedural protection to secured creditors (credit-bidding) while the
latter provides a substantive protection (indubitable equivalence). As a result, they say, clause (ii) is not “a limiting subset” of
clause (iii), which (according to their view) application of the general/specific canon requires. Brief for Petitioners 30–31; Reply
Brief for Petitioners 5–6. To begin with, we know of no authority for the proposition that the canon is confined to situations in
which the entirety of the specific provision is a “subset” of the general one. When the conduct at issue falls within the scope of
both provisions, the specific presumptively governs, whether or not the specific provision also applies to some conduct that falls
outside the general. In any case, we think clause (ii) is entirely a subset. Clause (iii) applies to all cramdown plans, which include

all of the plans within the more narrow category **2073  described in clause (ii). 4  That its requirements are “substantive”
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whereas clause (ii)'s are “procedural” is quite beside the point. What counts for application of the general/specific canon is not
the nature of the provisions' prescriptions but their scope.

Finally, the debtors contend that the Court of Appeals conflated approval of bid procedures with plan confirmation. Brief
for Petitioners 39. They claim the right to pursue their auction now, leaving it for the Bankruptcy Judge to determine, at the
confirmation stage, whether the resulting *649  plan (funded by auction proceeds) provides the Bank with the “ indubitable
equivalent” of its secured claim. Under our interpretation of § 1129(b)(2)(A), however, that approach is simply a nonstarter.
As a matter of law, no bid procedures like the ones proposed here could satisfy the requirements of § 1129(b)(2)(A), and the
distinction between approval of bid procedures and plan confirmation is therefore irrelevant.

III

[8]  [9]  The parties debate at some length the purposes of the Bankruptcy Code, pre-Code practices, and the merits of credit-
bidding. To varying extents, some of those debates also occupied the attention of the Courts of Appeals that considered the

question presented here. See, e.g., In re Philadelphia Newspapers, LLC, 599 F.3d 298, 314–317 (C.A.3 2010); id., at 331–
337 (Ambro, J., dissenting). But nothing in the generalized statutory purpose of protecting secured creditors can overcome the
specific manner of that protection which the text of § 1129(b)(2)(A) contains. As for pre-Code practices, they can be relevant
to the interpretation of an ambiguous text, but we find no textual ambiguity here. And the pros and cons of credit-bidding are
for the consideration of Congress, not the courts.

[10]  The Bankruptcy Code standardizes an expansive (and sometimes unruly) area of law, and it is our obligation to interpret

the Code clearly and predictably using well established principles of statutory construction. See United States v. Ron Pair
Enterprises, Inc., 489 U.S. 235, 240–241, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989). Under that approach, this is an easy case.
Because the RadLAX debtors may not obtain confirmation of a Chapter 11 cramdown plan that provides for the sale of collateral
free and clear of the Bank's lien, but does not permit the Bank to credit-bid at the sale, we affirm the judgment of the Court
of Appeals.

It is so ordered.

Justice KENNEDY took no part in the decision of this case.

All Citations

566 U.S. 639, 132 S.Ct. 2065, 182 L.Ed.2d 967, 80 USLW 4399, 67 Collier Bankr.Cas.2d 483, 56 Bankr.Ct.Dec. 144, Bankr.
L. Rep. P 82,218, 12 Cal. Daily Op. Serv. 5784, 2012 Daily Journal D.A.R. 6974, 23 Fla. L. Weekly Fed. S 328

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for

the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282,
50 L.Ed. 499.

1 In a later proposal, the stalking-horse bid increased to $55 million. The precise amount of the bid is not relevant here.
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2 The ability to credit-bid helps to protect a creditor against the risk that its collateral will be sold at a depressed price. It
enables the creditor to purchase the collateral for what it considers the fair market price (up to the amount of its security
interest) without committing additional cash to protect the loan. That right is particularly important for the Federal
Government, which is frequently a secured creditor in bankruptcy and which often lacks appropriations authority to
throw good money after bad in a cash-only bankruptcy auction.

3 Title 11 U.S.C. § 363(k)—and by extension clause (ii)—provides an exception to the credit-bidding requirement if “the
court for cause orders otherwise.” The Bankruptcy Court found that there was no “cause” to deny credit-bidding in this
case, and the debtors have not appealed that disposition.

4 We are speaking here about whether clause (ii) is a subset for purposes of determining whether the canon applies. As
we have described earlier, after applying the canon—ex post, so to speak—it ceases to be a subset, governing a situation
to which clause (iii) will no longer be deemed applicable.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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599 F.3d 298
United States Court of Appeals,

Third Circuit.

In re PHILADELPHIA NEWSPAPERS, LLC, et al.

Citizens Bank of Pennsylvania; Steering Group of Prepetition Secured Lenders, Appellants.

In re Philadelphia Newspapers, Inc.,

Official Committee of Unsecured Creditors, Citizens Bank of

Pennsylvania; Steering Group of Prepetition Secured Lenders,

Official Committee of Unsecured Creditors, Appellant.

Nos. 09–4266, 09–4349.
|

Argued Dec. 15, 2009.
|

Filed March 22, 2010.
|

As Amended May 7, 2010.

Synopsis
Background: Chapter 11 debtors in possession moved for approval of bid procedures for auction sale of debtors' assets as part

of liquidating Chapter 11 plan. The Bankruptcy Court, Stephen Raslavich, Chief Judge, 2009 WL 3242292, denied motion,
and debtors appealed. The United States District Court for the Eastern District of Pennsylvania, Eduardo C. Robreno, J., 418
B.R. 548, reversed, and secured lenders appealed.

Holdings: The Court of Appeals, Fisher, Circuit Judge, held that:

[1] cramdown provision permitted debtors to satisfy lenders' liens against assets of bankruptcy estate by conducting sale of
collateral free and clear of liens and providing secured lenders with “indubitable equivalent” of their secured claims, and

[2] cramdown provision's “indubitable equivalent” subsection unambiguously excluded lenders' right to credit bid at asset sale.

Affirmed.

Smith, Circuit Judge, filed an opinion concurring in part.

Ambro, Circuit Judge, dissented.

Procedural Posture(s): On Appeal.
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On appeal from district court's decision in its bankruptcy appellate capacity, the Court of Appeals exercises plenary
review over the district court's conclusions of law, including matters of statutory interpretation.

4 Cases that cite this headnote

[2] Bankruptcy Conclusions of law;  de novo review

Bankruptcy Discretion

Bankruptcy Clear error

On appeal from district court's decision in its bankruptcy appellate capacity, the Court of Appeals reviews the
bankruptcy court's legal determinations de novo, its factual findings for clear error, and its exercises of discretion
for abuse thereof.

7 Cases that cite this headnote

[3] Bankruptcy In general;  nature and purpose

Chapter 11 of the Bankruptcy Code strikes a balance between two principal interests: facilitating the reorganization
and rehabilitation of the debtor as an economically viable entity, and protecting creditors' interests by maximizing
the value of the bankruptcy estate.
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[4] Statutes Language

A court conducting statutory interpretation must begin with the statutory language.
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Statutes Language

Courts must presume that a legislature says in a statute what it means and means in a statute what it says there; when
the words of a statute are unambiguous, then this first canon is also the last: judicial inquiry is complete.
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[6] Statutes Purpose and intent;  unambiguously expressed intent

Statutes Plain, literal, or clear meaning;  ambiguity

Where the statutory language is unambiguous, the court should not consider statutory purpose or legislative history.
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[7] Statutes What constitutes ambiguity;  how determined

In determining whether statutory language is ambiguous, the court reads the statute in its ordinary and natural sense;
a provision is ambiguous only where the disputed language is reasonably susceptible of different interpretations.
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[8] Bankruptcy Secured creditors, protection of
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The “cramdown” process by which a reorganization plan can be confirmed over the objection of secured creditors
reduces the secured claims to the present value of the collateral, while the remainder of the debt becomes unsecured,
forcing the secured creditor to accept less than the full value of its claim and thereby allowing the plan to be crammed
down the throats of objecting creditors. 11 U.S.C.A. § 1129(b).

10 Cases that cite this headnote

[9] Bankruptcy Secured creditors, protection of

Chapter 11 cramdown provision permits debtor to satisfy lenders' liens against assets of bankruptcy estate by
conducting sale of collateral free and clear of liens and providing secured lenders with “indubitable equivalent” of
their secured claims, rather than only by conducting asset sale at which lender has opportunity to “credit bid” by
offsetting bid with value of lender's secured interest in collateral; plain meaning of cramdown provision's disjunctive
language is that credit bid and “indubitable equivalent” methods are alternative paths to meeting fair and equitable test
for reorganization plan's treatment of secured claims, and although only credit bid subsection specifically mentions
sales, permitting sale under broader “indubitable equivalent” method does not conflict with or render more specific
credit bid subsection superfluous, but allows for other methods of conducting asset sales so long as those methods
sufficiently protect the secured lenders' interests. 11 U.S.C.A. § 1129(b)(1), (b)(2)(A).

46 Cases that cite this headnote

[10] Statutes General and specific terms and provisions;  ejusdem generis

Statutes General and specific statutes

Specific statutory provisions prevail over more general provisions.

7 Cases that cite this headnote

[11] Bankruptcy Secured creditors, protection of

Chapter 11 cramdown provision's “indubitable equivalent” subsection unambiguously excludes lender's right to credit
bid at sale of bankruptcy estate's collateral free and clear of liens when lender is provided with the indubitable
equivalent of its secured claim by reorganization plan; subsection provides no explicit right of lender to credit bid
at collateral sale by offsetting bid with value of lender's secured interest, and phrase “indubitable equivalent,” while
broad in scope, is not unclear and means that a reorganization plan is fair and equitable if it provides the unquestionable
value of a lender's secured interest in the collateral, which can come from not only cash generated by collateral sale,
but other forms of compensation or security under plan of reorganization. 11 U.S.C.A. § 1129(b)(1), (b)(2)(A).

44 Cases that cite this headnote

[12] Statutes What constitutes ambiguity;  how determined

A term in a statute is not ambiguous merely because it is broad in scope.

8 Cases that cite this headnote

Attorneys and Law Firms

*300  David F. Abernethy, Andrew J. Flame, Andrew C. Kassner, Alfred W. Putnam, Jr. (Argued), Drinker, Biddle & Reath,
Philadelphia, PA, for Appellant/Cross Appellee, Citizens Bank of Pennsylvania.
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Before AMBRO, SMITH and FISHER, Circuit Judges.

OPINION

FISHER, Circuit Judge.

We are asked in this appeal to decide whether Section 1129(b)(2)(A) of the Bankruptcy Code requires that any debtor who
proposes, as part of its plan of reorganization, a sale of assets free of liens must allow creditors whose loans are secured by
those assets to bid their credit at the auction. Because subsection (iii) of Section 1129(b)(2)(A) unambiguously permits a debtor
to proceed with any plan that provides secured lenders with the “indubitable equivalent” of their secured interest in the assets
and contains no statutory right to credit bidding, we will affirm the District Court's approval of the proposed bid procedures.

I.

Philadelphia Newspapers, LLC (the “Debtors 1 ”) own and operate the print newspapers the Philadelphia Inquirer and
Philadelphia Daily News and the online publication philly.com. The Debtors acquired these assets in July 2006 for $515 million
as part of an acquisition of the businesses by an investor group led by Philadelphia PR executive, Brian Tierney. $295 million

of this purchase price came from a consortium of lenders who are collectively the appellants in this action (the “Lenders”). 2

This loan was made pursuant to a Credit and Guaranty Agreement dated June 29, 2006, between the Lenders and the Debtors
(the “Loan Agreement”). The Loan Agreement and other loan documents provide that the Lenders hold first priority liens in
substantially all of the Debtors' real and personal property. The present value of the loan is approximately $318 million.

The Debtors were in default under covenants in the Loan Agreement as of December 31, 2007, and defaulted on a loan payment
in September 2008. All of the Debtors besides PMH Holdings filed voluntary petitions under Chapter 11 of the Bankruptcy Code
on February 22, 2009. PMH Holdings, the parent company, filed in June 2009. Currently, the Debtors control their businesses
and property as debtors in possession.

On August 20, 2009, the Debtors filed a joint Chapter 11 plan of reorganization (the “Plan”). The Plan provides that substantially
all of the Debtors' assets will be sold at a public auction and that the assets would transfer free of liens. Debtors simultaneously
signed an asset purchase agreement with Philly Papers, LLC (the “Stalking Horse Bidder”). A majority interest in the Stalking
Horse Bidder is held by the Carpenters Pension and Annuity Fund of Philadelphia and Vicinity (“Carpenters”) and Bruce Toll.
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The Carpenters own approximately 30% of the equity in debtor PMH Holdings, LLC and Toll owned approximately 20% of
the equity in PMH Holdings, LLC until the day before the asset purchase agreement was signed.

*302  Under the Plan, the purchase will generate approximately $37 million in cash for the Lenders. Additionally, the Lenders
will receive the Debtors' Philadelphia headquarters which the Debtors have valued at $29.5 million, subject to a two-year rent
free lease for the entity that will operate the newspapers. The Lenders would receive any cash that is generated by a higher

bid at the public auction. 3

The Debtors filed a motion for approval of bid procedures on August 28, 2009. As part of the motion, the Debtors sought

to preclude the Lenders from “credit bidding” for the assets. 4  Instead, the Debtors insisted that any qualified bidder fund its
purchase with cash. In their motion to the Court, Debtors stated the basis for their procedures:

The Plan sale is being conducted under section 1123(a) and (b) of the Bankruptcy Code, and not section 363 of the Bankruptcy
Code. As such, no holder of a lien on any asset of the Debtors shall be permitted to credit bid pursuant to section 363(k)
of the Bankruptcy Code.
(App.1291.) Objections to the motion were filed by the Lenders, the Creditors' Committee, the Office of the United States
Trustee, the Pension Benefit Guaranty Corporations, and other creditors and debtor pension plans.

On October 8, 2009, the Bankruptcy Court issued an order refusing to bar the lenders from credit bidding. In re Philadelphia
Newspapers, LLC, No. 09–11204, 2009 WL 3242292 (Bankr.E.D.Pa. Oct. 8, 2009). The Court reasoned that while the Plan
proceeded under the “indubitable equivalent” prong of § 1129(b)(2)(A)(iii), it was structured as a § 1129(b)(2)(A)(ii) plan sale
in every respect other than credit bidding. Reading § 1129(b)(2)(A) in light of other provisions of the Code—specifically §§
363(k) and 1111(b)—the Court determined that any sale of the Debtors' assets required that a secured lender be able to participate
in a sale by credit bidding its debt.

The Bankruptcy Court then approved a revised set of bid procedures without the ban on credit bidding on October 15, 2009. The
revised bid procedures specifically allowed the Lenders to bid their secured debt up to $318,763,725. The Bankruptcy Court's
ruling was appealed to the District Court.

On November 10, 2009, the District Court reversed the Bankruptcy Court. In re Philadelphia Newspapers, LLC, 418 B.R. 548
(E.D.Pa.2009) [hereinafter Dist. Ct. slip op.]. It disagreed with the Bankruptcy Court's interpretation of § 1129(b)(2)(A) and held
that the Code provides no legal entitlement for secured lenders to credit bid at an auction sale pursuant to a reorganization plan.

The District Court relied on the plain language of § 1129(b)(2)(A), which provides three distinct routes to plan confirmation
—retention of liens and deferred cash payments under subsection (i), a free and clear sale of assets subject to credit bidding
under subsection (ii), or provision *303  of the “indubitable equivalent” of the secured interest under subsection (iii). The
Court reasoned that these three routes were independent prongs, separated by the disjunctive “or,” and therefore each was
sufficient for confirmation of a plan as “fair and equitable” under the Code. Because the right to credit bid was not incorporated
into subsection (iii), as it was in subsection (ii), Congress did not intend that a debtor who proceeded under the third prong
would be required to permit credit bidding. Instead, subsection (iii) required only that a debtor provide secured lenders with the
“indubitable equivalent” of their secured interest in the assets. The District Court pointed out that this broad language served as
an “invitation to debtors to craft an appropriate treatment of a secured creditor's claim, separate and apart from the provisions of
subsection (ii).” Dist. Ct. slip op. at 568. As such, “a plan sale is potentially another means to satisfy this indubitable equivalent
standard.” Id. at 568–69.

The District Court's order was appealed to us along with a motion for a stay. We granted the stay on November 17, 2009, pending
resolution of this appeal on the merits.
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II.

The District Court had jurisdiction under 28 U.S.C. § 158(a)(3) over the appeal from the Bankruptcy Court, 5  which had

jurisdiction under 28 U.S.C. § 157(b). We have jurisdiction under 28 U.S.C. § 158(d).

[1]  [2]  We exercise plenary review over the District Court's conclusions of law, including matters of statutory interpretation.

In re Tower Air, Inc., 397 F.3d 191, 195 (3d Cir.2005) (citing In re Prof'l Ins. Mgmt., 285 F.3d 268, 282–83 (3d Cir.2002)).
Because the District Court sat as an appellate court to review the Bankruptcy Court's ruling, we review the Bankruptcy Court's

legal determinations de novo, its factual findings for clear error, and its exercises of discretion for abuse thereof. Id. (citing
In re Engel, 124 F.3d 567, 571 (3d Cir.1997)).

III.

[3]  Chapter 11 of the Bankruptcy Code strikes a balance between two principal interests: facilitating the reorganization and
rehabilitation of the debtor as an economically viable entity, and protecting creditors' interests by maximizing the value of the

bankruptcy estate. See In re Integrated Telecom Express, Inc., 384 F.3d 108, 119 (3d Cir.2004) (citing Bank of Am. Nat'l
Trust & Sav. Ass'n v. 203 N. LaSalle St. P'ship, 526 U.S. 434, 453, 119 S.Ct. 1411, 143 L.Ed.2d 607 (1999)). In furtherance
of those objectives, the Code permits a debtor preparing a Chapter 11 reorganization plan to “provide adequate means for the
plan's implementation” including arranging for the “sale of all or any part of the property of the estate, either subject to or free
of any lien[.]” 11 U.S.C. § 1123(a)(5)(D). We are asked in this appeal to determine what rights a secured lender has when its
collateral is sold pursuant to § 1123(a)(5)(D).

As a starting point for our analysis, we note that the “plan sale” authorized by § 1123(a)(5)(D) contains no explicit procedures
for the sale of assets that secure debts of the estate. Lacking direct authority, we look to the plan confirmation provision of the
Code, § 1129(b), to determine what requirements the court will later have to find are satisfied in order to *304  confirm the
plan, including the asset sale. The meaning of § 1129(b), and what rights it confers on secured lenders as a matter of law, is thus
the central question in this appeal. Because § 1129(b) unambiguously permits a court to confirm a reorganization plan so long
as secured lenders are provided the “indubitable equivalent” of their secured interest, we will affirm the District Court.

The Lenders offer three principal arguments in support of their right to credit bid at the auction of the assets securing their
loan: First, they contend that the plain language of § 1129(b)(2)(A), in light of applicable canons of statutory interpretation,
requires that all sales of assets free and clear of liens must proceed under subsection (ii) of that provision, which includes the
right to credit bid. Second, they argue that subsection (iii) calling for the “indubitable equivalent” of a lender's secured interest
is ambiguous, requiring resort to other provisions of the Code that purportedly confirm the Lenders' right to credit bid. Finally,
they argue that denying secured lenders a right to credit bid is inconsistent with other provisions of the Bankruptcy Code. We
will address each argument in turn.

A. The Plain Meaning of Section 1129(b)(2)(A) Permits a Debtor to Conduct an Asset Sale Under Subsection (iii)
Without Allowing Secured Lenders to Credit Bid
[4]  [5]  [6]  It is the cardinal canon of statutory interpretation that a court must begin with the statutory language. “[C]ourts

must presume that a legislature says in a statute what it means and means in a statute what it says there. When the words of a

statute are unambiguous, then this first canon is also the last: judicial inquiry is complete.” Conn. Nat'l Bank v. Germain,

503 U.S. 249, 253–54, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992) (internal citations and quotations omitted); see also Price v.
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Del. State Police Fed. Credit Union, 370 F.3d 362, 368 (3d Cir.2004) (“We are to begin with the text of a provision and, if its
meaning is clear, end there.”). Where the statutory language is unambiguous, the court should not consider statutory purpose

or legislative history. See AT&T, Inc. v. F.C.C., 582 F.3d 490, 498 (3d Cir.2009).

[7]  In determining whether language is unambiguous, we “read the statute in its ordinary and natural sense.” Harvard Secured
Creditors Liquidation Trust v. I.R.S., 568 F.3d 444, 451 (3d Cir.2009). A provision is ambiguous only where the disputed

language is “reasonably susceptible of different interpretations.” Dobrek v. Phelan, 419 F.3d 259, 264 (3d Cir.2005) (quoting

Nat'l R.R. Passenger Corp. v. Atchinson Topeka & Santa Fe Ry. Co., 470 U.S. 451, 473 n. 27, 105 S.Ct. 1441, 84 L.Ed.2d
432 (1985)).

[8]  [9]  With that framework in mind, we turn to the language of § 1129(b)(2)(A). Section 1129(b) provides circumstances
under which a reorganization plan can be confirmed over the objection of secured creditors—a process referred to as a
“cramdown” because the secured claims are reduced to the present value of the collateral, while the remainder of the debt
becomes unsecured, forcing the secured creditor to accept less than the full value of its claim and thereby allowing the plan to

be “crammed down the throats of objecting creditors.” Kham & Nate's Shoes No. 2, Inc. v. First Bank of Whiting, 908 F.2d
1351, 1359 (7th Cir.1990) (Easterbrook, J.). Section 1129(b)(1) requires the court to assess whether the proposed treatment of
the secured claims is “fair and equitable.” 11 U.S.C. § 1129(b)(1).

*305  Section 1129(b)(2)(A) provides three circumstances under which a plan is “fair and equitable” to secured creditors:

(A) With respect to a class of secured claims, the plan provides—

(i) (I) that the holders of such claims retain the liens securing such claims, whether the property subject to such liens is
retained by the debtor or transferred to another entity, to the extent of the allowed amount of such claims; and (II) that
each holder of a claim of such class receive on account of such claim deferred cash payments totaling at least the allowed
amount of such claim, of a value, as of the effective date of the plan, of at least the value of such holder's interest in
the estate's interest in such property.

(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens securing such claims, free
and clear of such liens, with such liens to attach to the proceeds of such sale, and the treatment of such liens on proceeds
under clause (i) or (iii) of this subparagraph; or

(iii)for the realization by the holders of the indubitable equivalent of such claims.

11 U.S.C. § 1129(b)(2)(A)(i)-(iii) (emphasis added).

The three subsections of § 1129(b)(2)(A) each propose means of satisfying a lender's lien against assets of the bankruptcy estate.
Subsection (i) provides for the transfer of assets with the liens intact and deferred cash payments equal to the present value of
the lender's secured interest in the collateral. Subsection (ii) provides for the sale of the collateral that secures a lender free and
clear of liens so long as the lender has the opportunity to “credit bid” at the sale (i.e., offset its bid with the value of its secured

interest in the collateral) with the liens to attach to the proceeds of the sale. 6  Subsection (iii) provides for the realization of the
claim by any means that provides the lender with the “indubitable equivalent” of its claim.

The Lenders concede, as they must, that § 1129(b)(2)(A) is phrased in the disjunctive. The use of the word “or” in this provision
operates to provide alternatives—a debtor may proceed under subsection (i), (ii), or (iii), and need not satisfy more than one
subsection. This approach is consistent with the definitions provided by the Code. Section 102(5) provides “that ‘or’ is not
exclusive[.]” 11 U.S.C. § 102(5). The statutory note to § 102(5) further explains that “if a party ‘may do (a) or (b)’, then the party
may do either or both. The party is not limited to a mutually exclusive choice between the two alternatives.” 11 U.S.C. § 102
hist. n. (West 2004) (Revision Notes and Legislative Reports); see also H.R.Rep. No. 95–595, at 315 (1977) as reprinted in 1978
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U.S.C.C.A.N. 5963, 6272; S.Rep. No. 95–989, at 28 (1978) as reprinted in 1978 U.S.C.C.A.N. 5787, 5814. Thus, any doubt as to
whether subsections (i), (ii), and (iii) were meant to be alternative paths to meeting the fair and equitable test of § 1129(b)(2)(A)

is resolved by the Bankruptcy Code itself, and courts have followed this uncontroversial mandate. *306  See, e.g., Pacific
Lumber, 584 F.3d at 245 (affirming “the obvious proposition that because the three subsections of § 1129(b)(2)(A) are joined
by the disjunctive ‘or,’ they are alternatives”); Wade v. Bradford, 39 F.3d 1126, 1130 (10th Cir.1994) (“These requirements
[of § 1129(b)(2)(A) ] are written in the disjunctive, requiring the plan to satisfy only one before it could be confirmed over

creditor's objection.”); In re Brisco Enters., Ltd. II, 994 F.2d 1160, 1168 (5th Cir.1993) (holding that the court “has not

transformed the ‘or’ in 1129(b)(2)(A) to an ‘and’ ”); accord Corestates Bank, N.A. v. United Chem. Techs., Inc., 202 B.R.
33, 50 (E.D.Pa.1996) (“Courts consider Congresses' use of the disjunctive ‘or’ between subsections (i), (ii), and (iii) indicative
of Congressional intent that only one of the three subsections need be satisfied in order to find a plan fair and equitable.”).

Though the ordinary operation of the word “or” is not genuinely disputed among the parties, 7  the Lenders rely on a traditional
canon of statutory interpretation—that the specific term prevails over the general term—to argue that a plan sale of assets free
and clear of liens must comply with the more specific requirements of subsection (ii). In other words, the proposed treatment
of collateral determines which of the § 1129(b)(2)(A) alternatives is applicable. Under this interpretation, any Chapter 11 plan
proposing the transfer of assets encumbered by their original liens must proceed under subsection (i), any plan proposing the
free and clear sale of assets must proceed under subsection (ii), and only those plans proposing a disposition not covered by
subsections (i) and (ii), most notably the substitution of collateral, may then proceed under subsection (iii). This reasoning
dictates that, because the Plan includes a sale of collateral free and clear of liens, the Lenders would have a statutory right to
credit bid pursuant to the express terms of subsection (ii).

[10]  It is “a well-settled maxim that specific statutory provisions prevail over more general provisions.” In re Combustion

Eng'g, 391 F.3d 190, 237 n. 49 (3d Cir.2004). In Combustion Engineering, we applied this principle to hold that the broad
equitable authority granted to bankruptcy courts by § 105(a) to issue “any order, process, or judgment that is necessary or

appropriate to carry out the provisions of this title,” 11 U.S.C. § 105(a), could not be used to circumvent the express limitations
of § 524(g), which enumerated limited circumstances under which the court could enjoin suits against non-debtors whose
asbestos liabilities were derivative of the debtor's, *307  11 U.S.C. § 524(g)(4)(a)(ii). Accordingly, we vacated an injunction
precluding suit against non-debtors whose liabilities did not fall within those articulated in § 524(g), notwithstanding the court's

more general equitable authority under § 105(a).

However, the Supreme Court has cautioned that “[t]o apply a canon properly one must understand its rationale.” Varity Corp.

v. Howe, 516 U.S. 489, 511, 116 S.Ct. 1065, 134 L.Ed.2d 130 (1996). The principle motivating the outcome in Combustion
Engineering was “a warning against applying a general provision when doing so would undermine limitations created by a

more specific provision.” 391 F.3d at 237 n. 49 (quoting Varity Corp., 516 U.S. at 511, 116 S.Ct. 1065) (emphasis added).
Thus, the principle is only applicable here if we find that the specificity of subsection (ii) operates as a limitation on the broader
language in subsection (iii). We believe it does not.

The Supreme Court has addressed a nearly identical argument, albeit under a different statutory scheme, and held that a specific

enumeration followed by a broader “catchall” provision does not require application of the more specific provision. Varity

Corp., 516 U.S. at 511–12, 116 S.Ct. 1065. The question in Varity Corp. was whether § 502(a)(3) of ERISA authorized
individual relief when plan beneficiaries sued for breach of fiduciary duty. ERISA's remedial provision provides, in relevant part:

Sec. 502. (a) A civil action may be brought—...
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(2) by the Secretary, or by a participant, beneficiary or fiduciary for appropriate relief under section 1109 of this title; [or]

(3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of this subchapter
or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any
provisions of this subchapter or the terms of the plan[.]

29 U.S.C. § 1132(a). Section 1109, describing the relief available under subsection (2), is titled “Liability for Breach of
Fiduciary Duty” and provides that any individual who breaches a fiduciary duty is personally liable to “make good to such
plan any losses to the plan.” 29 U.S.C. § 1109(a). Prior Supreme Court analysis made clear that this language limited relief to

restitution to the plan, and thereby precluded individual relief under § 1109(a). See Mass. Mut. Life Ins. Co. v. Russell, 473
U.S. 134, 144, 105 S.Ct. 3085, 87 L.Ed.2d 96 (1985). Plaintiffs, as participants and beneficiaries of the plan, sued Varity under
subsection (3) alleging breach of fiduciary duty and seeking individual equitable relief.

The argument advanced by Varity mirrored the argument advanced by the Lenders here: Varity argued that, because subsection
(2) specifically pertains to breaches of fiduciary duty, and because it incorporates the § 1109(a) prohibition on individual
recovery, the plaintiffs could not avail themselves of the more general subsection (3) when their suit was premised on breach
of fiduciary duty. To permit as much, Varity argued, was to allow a circumvention of subsection (2)'s restrictions on individual
relief.

The Supreme Court rejected this argument. Considering the application of the canon “the specific governs the general,” the

Court reasoned that it only applied where the more specific provision clearly placed a limitation on the general. 516 U.S. at
511, 116 S.Ct. 1065. The Court observed no such limitation in the narrower provision of subsection (2):

To the contrary, one can read [§ 1109] as reflecting a special congressional concern *308  about plan
asset management without also finding that Congress intended that section to contain the exclusive set
of remedies for every kind of fiduciary breach.... Why should we not conclude that Congress provided
yet other remedies for yet other breaches of other sorts of fiduciary obligations in another, “catchall”
remedial section?

Id. at 511–12, 116 S.Ct. 1065. The plaintiffs were thus permitted to proceed under subsection (3) and seek individual equitable
relief for the alleged breach of fiduciary duty.

The Court's reasoning in Varity Corp. helps to resolve our inquiry into the relationship between the subsections of § 1129(b)
(2)(A). Although subsection (ii) specifically refers to a “sale” and incorporates a credit bid right under § 363(k), we have no
statutory basis to conclude that it is the only provision under which a debtor may propose to sell its assets free and clear of liens.
While the proposed disposition of assets in subsection (ii) may reflect “a special congressional concern” about the free and clear

transfer of collateral that secures a loan, Varity Corp., 516 U.S. at 511, 116 S.Ct. 1065, this does not lead inexorably to the
conclusion that Congress meant for subsection (ii) to be the exclusive means through which such collateral is transferred. Just as

the Court in Varity Corp. concluded that the “catchall” provision permitted “yet other remedies for yet other breaches of other

sorts of fiduciary obligations,” 516 U.S. at 512, 116 S.Ct. 1065, it is apparent here that Congress' inclusion of the indubitable
equivalence prong intentionally left open the potential for yet other methods of conducting asset sales, so long as those methods

sufficiently protected the secured creditor's interests. Accord In re CRIIMI MAE, Inc., 251 B.R. 796, 807 (Bankr.D.Md.2000)
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(“11 U.S.C. § 1129(b)(2)(A) plainly indicates that subsections (i), (ii) and (iii) are to be treated as distinct alternatives. As a

result, the provisions are not in conflict and the [‘specific governs the general’] rule of construction is inapplicable.”). 8

The Lenders' argument in this regard elevates form over substance. A proposed plan of reorganization, even one that fully
compensates lenders for their secured interest, would necessarily fail under their *309  reading if the plan proposed a free
and clear asset sale without complying with the additional requirements of subsection (ii). Reading the statute in this manner
significantly curtails the ways in which a debtor can fund its reorganization—an outcome at odds with the fundamental function
of the asset sale, to permit debtors to “provide adequate means for the plan's implementation.” 11 U.S.C. § 1123(a)(5)(D); see

also Varity Corp., 516 U.S. at 513, 116 S.Ct. 1065 (rejecting a limited reading of the “catchall” provision because “ERISA's
basic purposes favor a reading of the third subsection that provides the plaintiffs with a remedy”).

The Fifth Circuit in Pacific Lumber, 584 F.3d 229, reached this same conclusion. The transaction in Pacific Lumber was
an inside transfer of assets to the reorganized entities, free and clear of the liens, which the Fifth Circuit determined was a sale

under the Code. Id. at 245. In exchange, the secured lenders received the full cash equivalent of their undersecured claims
but were not permitted to bid their credit to attain possession of the assets. The secured lenders objected to the confirmation
of the plan based on their inability to credit bid.

In analyzing the confirmation, the Fifth Circuit required the creditors to “do more than show that Clause (ii) theoretically applied

to this transaction. They have to demonstrate its exclusive applicability.” Id. The court reasoned that the creditors could not
demonstrate the exclusive application of subsection (ii) because the three subsections of § 1129(b)(2)(A) were “alternatives”

and “not even exhaustive” of the ways in which a debtor might satisfy the “fair and equitable” requirement. Id. Thus, even
though the debtors' proposed asset transfer was a “sale” under the Code, the court did not limit the debtors to confirmation under

subsection (ii). Id. at 245–46. Rather, the court looked to whether the transaction satisfied the requirements of subsection (iii).

Id. at 246. Because the proposed cash payout of the value of the collateral provided the secured lenders with the “indubitable
equivalent” of their claims, the plan was confirmable under subsection (iii) notwithstanding its structure as an asset sale and

the exclusion of the secured lenders' right to credit bid. Id. at 246–47.

The court's approach in Pacific Lumber focuses on fairness to the creditors over the structure of the cramdown. Under the

scheme proposed by the Lenders, because the Pacific Lumber plan involved a sale of assets, the debtor would be required to
proceed under subsection (ii); and, if it could not meet the subsection (ii) requirements, then the plan could not be confirmed.
The Fifth Circuit instead took the more flexible approach, consistent with the disjunctive nature of the statute, that a plan could
be confirmed so long as it met any one of the three subsections' requirements, regardless of whether the plan's structure more

closely resembled another subsection. Id.; accord Corestates Bank, 202 B.R. at 50 (holding that a plan permitting retention
of liens on some but not all collateral could not proceed under subsection (i) and remanding for consideration of whether the

plan provided the indubitable equivalent under subsection (iii)); CRIIMI MAE, 251 B.R. at 806 (rejecting argument that “no
plan that contemplates the sale of collateral of a dissenting class of secured claims can be found ‘fair and equitable’ unless it
complies with section 1129(b)(2)(A)(ii)”).

This approach recognizes that Congress' use of “or” in § 1129(b)(2)(A) was not without purpose. A plan of reorganization
cannot be confirmed over the objection of secured lenders unless it is “fair and equitable.” 11 U.S.C. § 1129(b)(1). To guide
*310  courts in interpreting that standard, Congress provided examples: a transfer of lien-encumbered assets with deferred

cash payments, a free and clear sale of assets subject to credit bidding, or any other disposition that provides lenders with the
“indubitable equivalent” of their secured interest. The final option elevates fair return to the lenders over the methodology the
debtor selects to achieve that return, and invites debtors “to craft an appropriate treatment of a secured creditor's claim, separate
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and apart from the provisions of subsection (ii).” Dist. Ct. slip op. at 568. We have no statutory basis for concluding that such
flexibility, consistent with both the language and purpose of the Code, should be curtailed.

B. Subsection (iii)'s “Indubitable Equivalent” Language Unambiguously Excludes the Right to Credit Bid
[11]  Next, the Lenders argue that the term “indubitable equivalent” is ambiguously broad and we should therefore resort to

other canons of statutory construction to determine whether a sale of collateral in the absence of credit bidding can ever provide
the “indubitable equivalent” of the secured interest.

The term “indubitable equivalent,” while infrequently employed in popular parlance, was not plucked from the congressional

ether. Judge Learned Hand first coined the phrase “indubitable equivalent” in his opinion In re Murel Holding Corp., 75
F.2d 941, 942 (2d Cir.1935). In that opinion, Judge Hand rejected a debtor's offer to repay the balance of a secured debt in a
balloon payment ten years after plan confirmation with interim interest payments but no requirements to protect the collateral.
Judge Hand reasoned that, under the Bankruptcy Act of 1898, a secured creditor could not be deprived of his collateral “unless

by a substitute of the most indubitable equivalence.” Id. This phrase was later added to the Bankruptcy Code. The phrase,
as the Fifth Circuit noted, is “rarely explained in caselaw, because most contested reorganization plans follow familiar paths

outlined in Clauses (i) and (ii).” Pacific Lumber, 584 F.3d at 246.

[12]  As a general matter of statutory construction, a term in a statute is not ambiguous merely because it is broad in scope. See

Penn. Dep't of Corrections v. Yeskey, 524 U.S. 206, 212, 118 S.Ct. 1952, 141 L.Ed.2d 215 (1998). In employing intentionally
broad language, Congress avoids the necessity of spelling out in advance every contingency to which a statute could apply. See

Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 499, 105 S.Ct. 3275, 87 L.Ed.2d 346 (1985) (holding that the fact that a statute
can be “applied in situations not expressly anticipated by Congress does not demonstrate ambiguity. It demonstrates breadth.”).

Though broad, the phrase “indubitable equivalent” is not unclear. Indubitable means “not open to question or doubt,” Webster's
Third New Int'l Dictionary 1154 (1971), while equivalent means one that is “equal in force or amount” or “equal in value,” id. at
769. The Code fixes the relevant “value” as that of the collateral. See 11 U.S.C. § 1129(b)(2)(A)(iii) (requiring the “indubitable
equivalent” of the secured claim); id. § 506(a) (defining a secured claim as “the extent of the value of such creditor's interest
in the estate's interest in such property”). Thus the “indubitable equivalent” under subsection (iii) is the unquestionable value
of a lender's secured interest in the collateral.

Further, the scope of the “indubitable equivalent” prong is circumscribed by the same principles that underlie subsections (i)

and (ii), specifically, the protection of a *311  fair return to secured lenders. 9  As the Fifth Circuit reasoned:

Congress did not adopt indubitable equivalent as a capacious but empty semantic vessel. Quite the contrary, these examples
focus on what is really at stake in secured credit: repayment of principal and the time value of money. Clauses (i) and (ii)
explicitly protect repayment to the extent of the secured creditors' collateral value and the time value compensating for the
risk and delay of repayment. Indubitable equivalent is therefore no less demanding a standard than its companions.

Pacific Lumber, 584 F.3d at 246.
Applying this standard, courts have concluded in a variety of circumstances that a debtor has provided the “indubitable

equivalent” of a secured lender's claim. See id. at 246 (holding a cash payout satisfied the “indubitable equivalent” prong);

In re Sun Country, 764 F.2d 406, 409 (5th Cir.1985) (holding 21 notes secured by 21 lots of land was the “indubitable

equivalent” of a first lien on a 200 acre lot); accord CRIIMI MAE, 251 B.R. at 807–08 (holding exchange of collateral
satisfied the “indubitable equivalent” prong); see also Kenneth N. Klee, All You Ever Wanted to Know About Cram Down under
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the Bankruptcy Code, 53 Am. Bankr.L.J. 133, 156 (1979) (hypothesizing that “[a]bandonment of the collateral to the class
would satisfy [indubitable equivalent], as would a replacement lien on similar collateral”).

Because we decline to hold that subsection (iii) is ambiguous, the Lenders may only assert a right to credit bid under subsection
(iii) if that right is contained in the plain language of the statute. Section 1129(b)(2)(A)(iii) states that a plan of reorganization
is fair and equitable if it provides “for the realization by the holders of the indubitable equivalent of [allowed secured] claims.”
Subsection (iii), unlike subsection (ii), incorporates no reference to the right to credit bid created in § 363(k). A plain reading of §
1129(b)(2)(A)(iii) therefore compels the conclusion that, when a debtor proceeds under subsection (iii), Congress has provided
secured lenders with no right to credit bid at a sale of the collateral.

The Lenders counter this conclusion by arguing that, even if subsection (iii) contains no explicit right to credit bid, that right
is necessary to providing secured lenders with the “indubitable equivalent” of their claims. This argument is premised on our

decision in In re SubMicron Systems Corp., 432 F.3d 448 (3d Cir.2006), where we held that credit bidders in a § 363(b) sale
could bid up to the full value of their loan, and that the amount of the credit bid became the value of the lender's secured interest

in the collateral. In light of SubMicron, the Lenders ask us to hold that a secured lender who is not allowed to credit bid can
never receive the “indubitable equivalent” of its secured interest because its credit bid sets the value of the collateral.

The Lenders' argument is well-taken that determining whether a secured lender has received the full value of its interest in the
collateral is more complicated when the collateral undersecures the debt. To illustrate the distinction: A lender who makes a
loan of $100 secured by a lien against a truck worth $500 indisputably has a secured interest of $100. If the value of the truck
depreciates such that, at the time of bankruptcy, the truck is worth *312  less than $100, then the lender has a secured interest
only up to the “value” of the truck. The source of this “value” is central to this dispute to the extent that it informs whether a
lender has received the indubitable equivalent of its secured interest.

SubMicron is consistent with our analysis in this case. Our holding that a credit bid sets the value of a lender's secured
interest in collateral does not equate to a holding that a credit bid must be the successful bid at a public auction. Rather, a court is
called at plan confirmation to determine only whether a lender has received the “indubitable equivalent” of its secured interest.
Logically, this can include not only the cash value generated by the public auction, but other forms of compensation or security
such as substituted collateral or, as here, real property. In other words, it is the plan of reorganization, and not the auction itself,
that must generate the “indubitable equivalent.” For this reason, the District Court noted that Lenders “retain the right to argue
at confirmation, if appropriate, that the restriction on credit bidding failed to generate fair market value at the Auction, thereby
preventing them from receiving the indubitable equivalent of their claim.” Dist. Ct. slip op. at 574–75.

Although the Lenders contend that our approach here is anomalous, the case law favors the Debtors. While the reasoning
in the myriad cases touching upon this issue is admittedly inconsistent, no case cited by the Lenders reaches the conclusion

they advance here: that credit bidding is required when confirmation is sought under subsection (iii). See, e.g., In re River
Village, 181 B.R. 795, 805 (E.D.Pa.1995) (permitting credit bidding in a § 363(b) pre-confirmation sale but confirming the

reorganization under subsection (i)); In re California Hancock, 88 B.R. 226, 230 (9th Cir.BAP1988) (requiring credit bidding
where confirmation was sought under subsection (i)). Rather, most cases addressing the right to credit bid have concluded, in
keeping with the express language of the statute, that such right arises when confirmation is sought under subsection (ii). See,

e.g., In re Kent Terminal, 166 B.R. 555, 566–67 (Bankr.S.D.N.Y.1994) (holding that “the lienholder has the unconditional
right to bid in its lien” under subsection (ii)).

On the other hand, the Fifth Circuit has specifically addressed whether a lender had a right to credit bid under subsection (iii) and

concluded that it did not. See Pacific Lumber, 584 F.3d at 246. As discussed above, the court in Pacific Lumber confirmed
a sale of assets at private auction by determining that the cash payout to the noteholders provided the “indubitable equivalent”
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of their secured interest in the assets, notwithstanding a provision barring secured lenders from credit bidding. 584 F.3d at

246. Though Pacific Lumber was a plan confirmation case, its holding on the threshold requirements of § 1129(b)(2)(A)
speaks to our inquiry here—specifically, that a debtor may proceed with a sale under subsection (iii) without permitting secured

lenders to credit bid. Accord CRIIMI MAE, 251 B.R. at 807 (reasoning that § 1129(b)(2)(A) permitted a debtor to proceed
with a sale free and clear of liens under subsection (ii) or (iii), and that because only subsection (ii) required credit bidding, a
sale that proceeded under subsection (iii) need only satisfy the “indubitable equivalent” requirement).

This rule, which proceeds from the plain language of the statute, is not akin to guaranteeing plan confirmation. We are asked
here not to determine whether the “indubitable equivalent” would necessarily be satisfied by the sale; rather, we are *313  asked
to interpret the requirements of § 1129(b)(2)(A) as a matter of law. This distinction is critical. The auction of the Debtors' assets
has not yet occurred. Other public bidders may choose to submit a cash bid for the assets. The value of the real property that
the Lenders will receive, in addition to cash, under the terms of the proposed plan has not yet been established. And the secured

claim itself has not yet been judicially valued under § 506(a). 10  We are simply not in a position at this stage to conclude, as a
matter of law, that this auction cannot generate the indubitable equivalent of the Lenders' secured interest in the Debtors' assets.
We approve the proposed bid procedures with full confidence that such analysis will be carefully and thoroughly conducted by
the Bankruptcy Court during plan confirmation, when the appropriate information is available.

Finally, in holding that § 1129(b)(2)(A) is not ambiguous, we are cognizant of our dissenting colleague's strenuous admonition
that two esteemed courts below have reached opposite, and presumably “reasonable,” interpretations of this statutory language.
Dissent op. Part II. However, as Justice Thomas has observed, “[a] mere disagreement among litigants over the meaning of a

statute does not itself prove ambiguity; it usually means that one of the litigants is simply wrong.” Bank of A. Nat'l Trust &
Sav. Ass'n v. 203 N. LaSalle St. P'ship, 526 U.S. 434, 461, 119 S.Ct. 1411, 143 L.Ed.2d 607 (1991) (Thomas, J., concurring).

The same is true of disagreements among courts. See, e.g., In re Ford, 574 F.3d 1279, 1293 (10th Cir.2009) (“Case law
(including this very opinion) shows that courts can reasonably disagree on the meaning of the term under various state laws. But
the plain language of [this provision] is clear, making resort to its legislative history unnecessary and potentially misleading.”).
We decline to hold that a statutory provision is ambiguous as a matter of law merely because two admittedly well-reasoned
opinions below reached opposite conclusions. Were this the case, this Court would never be permitted to reverse on plain
language grounds a district court's holding that a provision is ambiguous because the district court's reasonable disagreement

would itself create an ambiguity. Clearly this is not the case. See, e.g., First Merchants Acceptance Corp. v. J.C. Bradford &
Co., 198 F.3d 394, 398 (3d Cir.1999) (reversing district court holding, following California Bankruptcy Court opinion, that 11
U.S.C. § 503(b)(4) was ambiguous, holding instead that statutory language was subject to only one reasonable interpretation).

Because the language of § 1129(b)(2)(A) is unambiguous—both as to the non-exclusive enumeration of permissible treatments
of secured claims, and the inclusion of a broad but not meaningless option to *314  provide the “indubitable equivalent” of
secured interests—we will affirm the District Court.

C. The Plain Meaning of § 1129(b)(2)(A) is Not Inconsistent with Congressional Intent
Our opinion could stop with a plain language analysis, however, we are cognizant that the Supreme Court has recognized a
narrow exception to the plain meaning rule in the “rare cases [where] the literal application of a statute will produce a result

demonstrably at odds with the intentions of its drafters.” United States v. Ron Pair Enters., Inc., 489 U.S. 235, 242, 109

S.Ct. 1026, 103 L.Ed.2d 290 (1989); see also Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571, 102 S.Ct. 3245, 73
L.Ed.2d 973 (1982) (permitting a “restricted rather than a literal or usual meaning of [statutory] words where acceptance of

that meaning ... would thwart the obvious purpose of the statute”); Morgan v. Gay, 466 F.3d 276, 277–78 (3d Cir.2006)
(noting “in that rare instance where it is uncontested that legislative intent is at odds with the literal terms of the statute, then a
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court's primary role is to effectuate the intent of Congress even if a word in the statute instructs otherwise”). 11  Generally, where
the text of a statute is unambiguous, the statute should be enforced as written and “[o]nly the most extraordinary showing of

contrary intentions in the legislative history will justify a departure from that language.” United States v. Albertini, 472 U.S.
675, 680, 105 S.Ct. 2897, 86 L.Ed.2d 536 (1985) (internal quotation omitted). We find no extraordinary showing of contrary
intent that warrants deviation from the plain text of the statute.

The bulk of the Lenders' arguments, as well as the weight of the Bankruptcy Court's reasoning, rely on the way in which §§
1111(b) and 363(k) inform a lender's right to credit bid at the sale of the debtor's assets. The Lenders argue that the Code
guarantees a secured lender one of two rights—either the right to elect to treat their deficiency claims as secured under § 1111(b)

or the right to bid their credit under § 363(k). Because the Lenders are statutorily precluded from making a § 1111(b) election, 12

they contend that they must be afforded the right to credit bid at the auction.

A summary of the relevant statutory provisions informs our analysis. Section 363 establishes certain rights and procedures in
connection with, inter alia, the sale of debtor assets. Section 363(b) provides that the trustee “after notice and a hearing, may
use, sell, or lease, other than in the ordinary course of business, property of the estate.” 11 U.S.C. § 363(b). Such a sale is subject
to the secured lender protections of § 363(k), which provide that:

At a sale under subsection (b) of this section of property that is subject to a lien that secures an allowed
claim, unless the court for cause orders otherwise the holder of such claim may bid at such sale, and, if
the holder of such claim purchases such property, such holder may offset such claim against the purchase
price of such property.

11 U.S.C. § 363(k). As discussed above, this is commonly referred to as the right *315  to “credit bid” and is incorporated
by reference into § 1129(b)(2)(A)(ii).

Section 1111(b) covers the treatment of certain claims and interests of bankruptcy creditors, and provides unique protections to

undersecured lenders. 13  Specifically § 1111(b)(1)(A) is an exception to the general rule that creditors who do not have recourse
to the debtor are entitled to nothing more than the realization of their collateral. Under § 1111(b), Congress provided the option
for nonrecourse creditors to have their deficiency claims treated as secured debt. This is a deviation from the process provided for
in § 506(a), under which the claim of an undersecured creditor is divided into: (1) a secured claim equal to the court-determined
value of the collateral securing the claim, and (2) an unsecured claim for the deficiency. 11 U.S.C. § 506(a)(1). A nonrecourse
creditor who makes a § 1111(b) election would be permitted to treat its deficiency claim as secured. 11 U.S.C. § 1111(b)(2).

The § 1111(b) election is not available to recourse creditors when the property is sold under § 363 or under a plan of
reorganization. 11 U.S.C. § 1111(b)(1)(B)(ii). As recourse creditors whose collateral is being sold under a plan, the Lenders
are not eligible to make a § 1111(b) election. They argue that the exemption of secured recourse creditors from the § 1111(b)
election is limited to situations in which they have the opportunity to credit bid: specifically, a § 363 sale, under which their
right to credit bid is preserved by § 363(k), and a plan of reorganization, under which their right to credit bid is incorporated
into § 1129(b)(2)(A)(ii). The import of these two exceptions, according to the Lenders, is that Congress clearly intended that
any sale of collateral—whether under § 363 or a plan of reorganization—would permit credit bidding by secured lenders.

This argument fails in light of the plain language and operation of the Code. As an initial matter, the Code plainly contemplates
situations in which estate assets encumbered by liens are sold without affording secured lenders the right to credit bid. The
most obvious example arises in the text of § 363(k), under which the right to credit bid is not absolute. A secured lender
has the right to credit bid “unless the court for cause orders otherwise.” 11 U.S.C. § 363(k). In a variety of cases where a
debtor seeks to sell assets pursuant to § 363(b), courts have denied secured lenders the right to bid their credit. See In re Aloha
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Airlines, No. 08–00337, 2009 WL 1371950, at *8 (Bankr.D.Hawaii May 14, 2009) (determining that “cause *316  exists to
deny the credit bid” under § 363(k)); Greenblatt v. Steinberg, 339 B.R. 458, 463 (N.D.Ill.2006) (holding the “bankruptcy court
did not err in refusing to allow [a secured creditor] to credit bid”); In re Antaeus Technical Servs., Inc., 345 B.R. 556, 565

(Bankr.W.D.Va.2005) (denying right to credit bid to facilitate “fully competitive” cash auction); In re Theroux, 169 B.R.

498, 499 n. 3 (Bankr.D.R.I.1994) (noting that “there is no absolute entitlement to credit bid”). 14

At the heart of the Lenders' argument is the notion that the combined import of § 1111(b) and § 363(k) is a special protection
afforded to secured lenders to recognize some value greater than their allowed secured claim—either by treating their unsecured
claim as a secured deficiency claim under § 1111(b), or bidding their credit under § 363(k) in hopes of realizing a potential
upside in the collateral. Asserting an absolute right to such preferential treatment is plainly contrary to other provisions of the
Code, which limit a secured lender's recovery to the value of its secured interest even when it is not permitted to make a §

1111(b) election. 15  For instance, if a debtor proceeds with a sale of encumbered assets under subsection (i), there is no § 1111(b)
election because the assets are “sold under the plan.” 11 U.S.C. § 1111(b)(1)(a)(ii). However, § 1129(b)(2)(A)(i)(I) still caps
the transferred lien at the value of the lender's allowed secured claim, as established by judicial valuation under § 506(a). The
deferred cash payments under § 1129(b)(2)(A)(i)(II), are also limited to the present value of the deferred payments. Thus when
a debtor proceeds under subsection (i), a lender who is ineligible to make a § 1111(b) election is still limited in its recovery to
the judicial valuation of its secured interest in the collateral.

As the court noted in Pacific Lumber, a secured lender's expectation of benefitting from the eventual appreciation of collateral
(the so-called “upside” of the collateral) is not an entitlement when the property is part of a bankruptcy estate:

The Bankruptcy Code ... does not protect a secured creditor's upside potential; it protects the “allowed
secured claim.” If a creditor were over-secured, it could not demand to keep its collateral rather than be
paid in full simply to protect the “upside potential.”

Pacific Lumber, 584 F.3d at 247. Rather, the Code provides for a variety of treatments of secured claims, all of which
are calculated to balance the interests of the secured lender and the protection of the *317  reorganized entity, and none of
which ensure an advantageous return on a secured investment. These powers are necessary to allow the debtor to “emerge
from bankruptcy with property cleansed of all hidden liens, ensuring that future businesses will transact with the reorganized

entity without fear that an unanticipated creditor will emerge with a superior interest in purchased property.” In re Airadigm
Comms., Inc., 519 F.3d 640, 649 (7th Cir.2008).

Because our plain reading of § 1129(b)(2)(A) is not at odds with the operation of §§ 1111(b) and 363(k), we may only consider
the legislative history advanced by the Lenders if it evidences an “extraordinary showing of contrary intentions” by Congress.

Albertini, 472 U.S. at 680, 105 S.Ct. 2897; see also Hay Group, Inc. v. E.B.S. Acquisition Corp., 360 F.3d 404, 406 (3d
Cir.2004) (“The Supreme Court has repeatedly explained that recourse to legislative history or underlying legislative intent is
unnecessary when a statute's text is clear and does not lead to an absurd result.” (internal citation omitted)). There is no such
“extraordinary showing” here.

The specific history on which the Lenders rely is a congressional statement made in connection with the enactment of § 1111(b).
In that statement, Representative Edwards noted:
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Sale of property under section 363 or under a plan is excluded from treatment under section 1111(b)
because of the secured party's right to credit bid in the full amount of its allowed claim at any sale of
collateral under section 363(k) of the House Amendment.

124 Cong. Rec. 31795, 32407 (Sept. 28, 1978); 124 Cong. Rec. 33130, 34007 (identical remarks of Senator DeConcini). The
Lenders contend that this statement reflects Congressional intent to ensure that secured lenders who could not make a § 1111(b)
election had the ability to credit bid under § 363(k).

The present dispute aside, this statement ignores at least two uncontroverted circumstances, explained above, where a secured
creditor has neither a right to make a § 1111(b) election, nor a right to credit bid under § 363(k): a transfer of encumbered
assets under § 1129(b)(2)(A)(i)(I) and a for-cause exception to credit bidding under § 363(k). Given that this legislative history
ignores these vital functions of the Code, we cannot credit it over the plain language of the statute to confer an absolute right
to credit bid on all asset sales under § 1129(b)(2)(A).

Ultimately, we are left where we began—where the statutory directive is clear we are bound to enforce that directive. To the
extent this holding permits a course of conduct not contemplated or not desirable under the Code, as the Lenders argue it does, it

is the sole province of Congress to amend a statute that carries out by its plain language an undesirable end. See Lamie v. U.S.
Trustee, 540 U.S. 526, 538, 124 S.Ct. 1023, 157 L.Ed.2d 1024 (2004) (“Our unwillingness to soften the import of Congress'
chosen words even if we believe the words lead to a harsh outcome is longstanding.”).

Finally, our holding here only precludes a lender from asserting that it has an absolute right to credit bid when its collateral

is being sold pursuant to a plan of reorganization. Both the District Court below and the Fifth Circuit in Pacific Lumber

contemplated that, in some instances, credit bidding may be required. See 584 F.3d at 247. In addition, a lender can still
object to plan confirmation on a variety of bases, including that the absence *318  of a credit bid did not provide it with the

“indubitable equivalent” of its collateral. 16

IV.

Accordingly, we agree with the District Court and the Fifth Circuit that § 1129(b)(2)(A) is unambiguous and that a plain reading
of its provisions permits the Debtors to proceed under subsection (iii) without allowing the Lenders to credit bid. Because we
are directed to cease our inquiry when we are satisfied that the applicable statutory language is unambiguous, we will affirm
the District Court on those grounds.

SMITH, Circuit Judge, concurring.
Judge Fisher has written well, and convincingly, and I join his opinion without reservation—save for section III(C). I write
separately because recourse to legislative history, as occurs in section III(C), is unnecessary as the statutory language of § 1129(b)
(2)(A) is unambiguous. “[R]ecourse to legislative history or underlying legislative intent is unnecessary when a statute's text is

clear and does not lead to an absurd result.” Hay Group, Inc. v. E.B.S. Acquisition Corp., 360 F.3d 404, 406 (3d Cir.2004)

(internal quotation marks omitted); Lamie v. United States Tr., 540 U.S. 526, 534, 124 S.Ct. 1023, 157 L.Ed.2d 1024 (2004);

AT&T Inc. v. Fed. Commc'ns Comm'n, 582 F.3d 490, 496–98 (3d Cir.2009); Official Comm. of Unsecured Creditors of

Cybergenics Corp. ex rel. Cybergenics Corp. v. Chinery, 330 F.3d 548, 559 (3d Cir.2003) (en banc); United States ex rel.
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Mistick PBT v. Housing Auth. of the City of Pittsburgh, 186 F.3d 376, 395 (3d Cir.1999); see United States v. Terlingo, 327
F.3d 216, 221 n. 1 (3d Cir.2003) (Becker, J.) (“[W]e may only look to legislative history if [the] plain meaning produces a result

that is not just unwise but is clearly absurd.”) (internal quotation marks omitted); see also Mitchell v. Horn, 318 F.3d 523,
535 (3d Cir.2003) (Ambro, J.) (“We do not look past the plain meaning unless it produces a result demonstrably at odds with
the intentions of its drafters ... or an outcome so bizarre that Congress could not have intended it [.]”) (internal quotation marks
and citations omitted). This approach to statutory interpretation “respects the words of Congress” and “avoid[s] the pitfalls that

plague too quick a turn to the more controversial realm of legislative history.” Lamie, 540 U.S. at 536, 124 S.Ct. 1023.

I sympathize with the dissent's desire to honor what it believes was Congress's intent in codifying § 1129(b)(2)(A). 1  But the
*319  near-gymnastics required to reach its conclusion reveal the tenuous nature of this approach. As sensible as the dissent's

approach to credit bidding may be, I simply cannot look past the statutory text, which plainly supports the conclusion that §
1129(b)(2)(A) does not require credit bidding in plan sales of collateral free of liens. Section 1129(b)(2)(A) uses the word “or”
to separate its subsections. “ ‘[O]r’ is not exclusive[.]” 11 U.S.C. § 102(5). Thus, satisfaction of any of the three subsections is
sufficient to meet the fair and equitable test of § 1129(b)(2)(A). “Congress, of course, remains free to change [our] conclusion

[regarding § 1129(b)(2)(A) ] through statutory amendment.” Small v. United States, 544 U.S. 385, 394, 125 S.Ct. 1752, 161

L.Ed.2d 651 (2005); Lamie, 540 U.S. at 542, 124 S.Ct. 1023 (“If Congress enacted into law something different from what it
intended, then it should amend the statute to conform it to its intent.”). For now, we are required to apply the statute as written,
and I am satisfied that its plain text amply supports the result reached by the majority.

AMBRO, Circuit Judge, dissenting.
Although few in the first 30 years of Bankruptcy Code jurisprudence read it that way, the majority today holds that 11 U.S.C.
§ 1129(b)(2)(A)(ii) is not the exclusive method through which a debtor can cram down a plan calling for the sale of collateral
free of liens. I am convinced this is not what Congress intended when it drafted the Bankruptcy Code.

Though I do not impugn as implausible my colleagues' reasoning otherwise, I cannot agree that the plain language of § 1129(b)
(2)(A) is unambiguous and compels the sole interpretive conclusion they see as the plain meaning of the words. There is more
than one reasonable reading of the statute, and thus we cannot simply look to its text alone in determining what Congress meant
in enacting it. When we apply long-established canons of statutory interpretation to § 1129(b)(2)(A), examine it in the context
of the entire Bankruptcy Code, and look at the section's legislative history and the comments of Code drafters, they all point
to the conclusion that the Code requires cramdown plan sales free of liens to fall under the specific requirements of § 1129(b)
(2)(A)(ii) and not to the general requirement of subsection (iii). Thus I would reverse the judgment of the District Court and
restore the presumptive right to “credit bid” provided in subsection (ii).

I. Background Matters

A. Factual Background

The debtors seek to sell their assets free of liens and to stop their secured lenders from bidding at sale up to the full credit they
have extended. To understand why, we need to know the backstory. While the majority summarizes many of the relevant facts,
I highlight a few that were omitted with respect to the apparent motivations behind the attempt to deny credit bidding here.

As part of a high-stakes game of chicken, the debtors have engaged in an extensive advertising campaign related to the proposed
auction that promotes the message “Keep it Local.” This is apparently a reference that the Stalking Horse Bidder—largely

composed of and controlled by the debtors' current and former management and equityholders—is the favored suitor. 1  Perhaps
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the most striking example *320  of the type of game the debtors are playing is the two-years of free rent on the building to be
leased to the Stalking Horse Bidder, while ostensibly “surrendering” the building to the secured lenders.

This did not go unnoticed by the Bankruptcy Court. It observed that, on the facts of the case, credit bidding appeared necessary
to ensure fairness in light of the insider nature of the Stalking Horse Bidder, the extensive “Keep it Local” campaign, and

its perception that the debtors' strategies were designed “not to produce the highest and best offer....” 2  In re Philadelphia
Newspapers, LLC, No. 09–11204, 2009 WL 3242292, *10 (Bankr.E.D.Pa. Oct. 8, 2009). Indeed, the Bankruptcy Court noted

that there was “little that points to a different conclusion.” Id. The Court gave the debtors “the benefit of the doubt as to
their motives,” yet still could “discern no plausible business justification for the restriction [on credit bidding] which Debtors

[sought] to include in the Bid Procedures.” Id. at *11.

The Stalking Horse Bidder is seeking to pay as little as possible to obtain the assets “on the cheap” in a Circuit where secured
lenders are allowed to bid up to the full amount of their debt owed despite Bankruptcy Code § 506(a) (which when applicable

“split[s] ... partially secured claims into their secured claim and unsecured claim components”). See Cohen v. KB Mezzanine
Fund II, LP (In re SubMicron Sys. Corp.), 432 F.3d 448, 461 (3d Cir.2006). What typically occurs is that, if there are no other
bidders, the secured lenders get the assets rather than the Stalking Horse Bidder (unless, of course, the Stalking Horse Bidder
increases its bid to a number that is the secured lenders' “reservation price,” i.e., the price they are willing to have the Stalking
Horse pay cash that will essentially be transferred to them). If credit bidding is denied, however, the debtors' insiders stand to
benefit by having more leverage to steer the sale to a favored purchaser (here, the Stalking Horse Bidder). This is explained
below.

B. Credit Bidding

Though the majority does not discuss it at length, an understanding of credit bidding is helpful. A credit bid allows a secured

lender to bid the debt owed it in lieu of other currency at a sale of its collateral. In SubMicron, we discussed the rationale
behind credit bidding in the context of a sale of debtors' property outside the ordinary course of business under § 363 of the

Bankruptcy Code. 432 F.3d at 459–61. We held that a secured creditor can “credit bid” the entire face value of its secured
claim, including the unsecured deficiency portion. The reason behind this was that a credit bid “by definition ... *321  becomes

the value of [the] [l]ender's security interest in [the collateral].” Id. at 460 (emphasis in original).

The practical rationale for credit bidding is that a secured lender would “not outbid [a] [b]idder unless [the] [l]ender believe[d]

it could generate a greater return on [the collateral] than the return for [the] [l]ender represented by [the] [b]idder's offer.” Id.
Conversely, if a bidder believed that a secured lender was attempting to swoop in and take the collateral below market value
and keep the upside for itself, that bidder presumably would make a bid exceeding the credit bid. In this manner, credit bidding

is a method of ensuring to a secured lender proper valuation of its collateral at sale. 3

Although some may argue that credit bidding chills cash bidding, that argument underwhelms; credit bidding chills cash bidding

no more than a deep-pocketed cash bidder would chill less-well-capitalized cash bidders. 4  Having the ability to pay a certain
price does not necessarily mean there is a willingness to pay that price.

C. Cramdown

An understanding of cramdown is also helpful. Section 1129 of the Bankruptcy Code addresses the confirmation of Chapter
11 plans, including plans that involve the sale of property of the estate. Subsection 1129(a) provides the requirements that a
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plan must meet in order to gain confirmation from the Bankruptcy Court. 11 U.S.C. § 1129(a) (“The court shall confirm a plan
only if all of the following requirements are met....”). Included is the requirement in § 1129(a)(8) that each class of claims or
interests either accept the plan or not be impaired under it. Id. § 1129(a)(8). However, the debtor can “cram down” the plan over
the objections of an impaired class by satisfying the requirements of § 1129(b).

The principal touchstone of cramdown under § 1129 is that “the plan does not discriminate unfairly, and is fair and equitable,
with respect to each class of claims or interests that is impaired under, and has not accepted, the plan.” Id. § 1129(b)(1). The
requirements for what is “fair and equitable” for secured claims are stated in subsection (b)(2)(A):

(2) For the purpose of this subsection, the condition that a plan be fair and equitable with respect to a class includes the
following requirements ... (A) With respect to a class of secured claims, the plan provides—

(i)

*322  (I) that the holders of such claims retain the liens securing such claims, whether the property subject to such liens
is retained by the debtor or transferred to another entity, to the extent of the allowed amount of such claims; and

(II) that each holder of a claim of such class receive on account of such claim deferred cash payments totaling at least the
allowed amount of such claim, of a value, as of the effective date of the plan, of at least the value of such holder's interest
in the estate's interest in such property;

(ii) for the sale, subject to section 363(k) 5  of this title, of any property that is subject to the liens securing such claims, free
and clear of such liens, with such liens to attach to the proceeds of such sale, and the treatment of such liens on proceeds
under clause (i) or (iii) of this subparagraph; or

(iii) for the realization by such holders of the indubitable equivalent of such claims.
Id. § 1129(b)(2)(A). At issue for us is whether, when a plan provides for a sale of secured property free of liens, subsection
(ii) is the sole point of reference for what is required to cram down a plan on the secured creditor.

II. Section 1129(b)(2)(A) Has More Than One Plausible Interpretation.

Though the majority attempts to use literal text in isolation to support its conclusion, that reading cannot be the only plausible
reading of § 1129(b)(2)(A). Indeed, both the District Court and the Bankruptcy Court read the statute in a plausible fashion, yet
came to opposite conclusions. Reasonable minds can differ on the interpretation of § 1129(b)(2)(A) as it applies to plan sales

free of liens. This indicates that the provision is ambiguous when read in isolation and does not have a single plain meaning. 6

A. The more-recent interpretation of § 1129(b)(2)(A) adopted by the majority

To recap my colleagues' reasoning, § 1129(b)(2)(A)(iii) can be used to cram down a plan sale free of liens, without credit
bidding, over the objections of creditors because they read the plain text as unambiguous. In support of their position, they cite
to a recent decision by the Fifth Circuit Court of Appeals, authored by its Chief Judge, a highly respected former bankruptcy

lawyer. See Bank of N.Y. Trust Co., NA v. Official Unsecured Creditors' Comm. (In re Pacific Lumber Co.), 584 F.3d 229

(5th Cir.2009) (Jones, C.J.). 7  *323  That case reasons that because “or” is disjunctive, the three clauses of § 1129(b)(2)(A) are

“alternatives” that “are not even exhaustive.” Id. at 245. (The latter is because the word “includes” in § 1129(b)(2) “is not

limiting.” Id. (citing 11 U.S.C. § 102(3)).) It thereby concluded that the clauses were not compartmentalized alternatives.

Id. at 245–46. As a result, clause (iii) could be analyzed in isolation and could provide a means of confirmation without

regard to clauses (i) and (ii). Id. at 246–47.
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The Court next determined that clause (iii) did not render clause (ii) superfluous facially or as applied to the plan before it.

Although it recognized that “a credit bid option might render Clause (ii) imperative in some cases,” id. at 246, it determined
that a payment of sale proceeds to the secured lenders was an “indubitable equivalent” because “paying off secured creditors in

cash can hardly be improper if the plan accurately reflected the value of the ... collateral,” id. at 247. Thus, the Court rejected
the secured lenders' right to credit bid because the plan accomplished its sale through clause (iii) (which does not mention credit
bidding), not clause (ii) (which does).

With Pacific Lumber as authority, my colleagues reason that § 1129(b)(2)(A) provides three distinct alternatives for a

plan sale. 8  Finding Congress's use of “or” in *324  § 1129(b)(2)(A) “not without purpose,” the majority reads the statute to
“elevate[ ] fair return to the lenders over the methodology the debtor selects to achieve that return.” Maj. Op. at 310. Even
though clause (ii) specifically refers to a sale free of liens and incorporates a general credit bid right, the majority permits plans
proposing a free and clear asset sale to fall under clause (iii) because a contrary outcome would be “at odds with the fundamental
function of the asset sale, to permit debtors to ‘provide adequate means for the plan's implementation.’ ” Id. at 309 (citing 11
U.S.C. § 1123(a)(5)(D)).

B. The longer-lived interpretation of § 1129(b)(2)(A)

The majority presents one reading. Another (the one I subscribe to and, as noted below, the longer-lived reading) exists. It
restricts plan sales free of liens to clause (ii).

While the Code states that “ ‘or’ is not exclusive” in § 102(5) (and that is true as a general proposition), it is not always the
case in practice. Numerous sections of the Bankruptcy Code employ the disjunctive “or” in a context where the alternative

options render the “or” exclusive. See, e.g., 11 U.S.C. § 365(g)(2)(B)(i)-(ii) (assumption of executory contract before or after
conversion), 506(d)(1)-(2) (voiding liens for disallowed claims for one of two reasons), 1112(b)(1) (conversion or dismissal
of a Chapter 11 case), 1325(a)(5)(B)-(C) (requirements for confirmation of a Chapter 13 plan), 1325(b)(3)(A)-(C) (means test

categories), 1325(b)(4)(A)(i)-(ii) (same); see also Williams v. Tower Loan of Miss., Inc. (In re Williams), 168 F.3d 845, 847–
48 (5th Cir.1999) (holding that § 1325(a)(5)(B) & (C) required an exclusive-or construction to avoid creating an option that
Congress did not intend to create); 2 Collier on Bankruptcy ¶ 102.06 & n. 1, at 102–13 (Alan N. Resnick & Henry J. Sommer
eds., 16th ed.2009) (noting that a non-exclusive reading is permissible only “if context and practicality allow” and citing to §
1112(b) as an example where “[i]t would be impossible for the court to do both.”). Nor is an exclusive-or in our particular context
inconsistent with the cases cited by the majority, Maj. Op. at 305–06, for those cases hold only that the word is the disjunctive

“or,” not the conjunctive “and.” The lesson is that we “do not read [the Bankruptcy Code] with the ease of a computer.” Kelly

v. Robinson, 479 U.S. 36, 49, 107 S.Ct. 353, 93 L.Ed.2d 216 (1986) (citing Bank of Marin v. England, 385 U.S. 99, 103, 87
S.Ct. 274, 17 L.Ed.2d 197 (1966) (interpreting its predecessor, the Bankruptcy Act)).

Turning to the statutory text, the operative verb in § 1129(b)(2)(A) is not “includes,” as the Pacific Lumber panel *325

believed, but “provides” (that is, “[w]ith respect to a class of secured claims, the plan provides ...”). Cf. In re Pacific Lumber

Co., 584 F.3d at 245–46. The majority relies on this section of Pacific Lumber to support its view of clauses (i)-(iii) as

non-exhaustive alternatives when applied to plan sales free of liens. Maj. Op. at 309–10. Pacific Lumber looked to the verb
“includes,” but that verb attaches to § 1129(b)(2), not (b)(2)(A). “Includes” is the verb that applies in (b)(2) because it covers not
only secured claims in subsection (A), but also unsecured claims in subsection (B) and classes of interests in subsection (C). In
contrast, once we delve into (b)(2)(A), we are solely concerned with the treatment of a class of secured claims, and the relevant
verb is “provides,” whereby Congress prescribes specific treatments for specific scenarios of secured-claim treatment. By way
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of example, this is similar to “provided,” the verb used in § 1325(a)(5) and construed to require an exclusive-or construction

in In re Williams, 168 F.3d at 846–47.

The language employed by Congress in clauses (i), (ii), and (iii) of subsection (A) thus is susceptible to another plausible
reading: Congress did not list the three alternatives as routes to cramdown confirmation that were universally applicable to

any plan, but instead as distinct routes that apply specific requirements 9  depending on how a given plan proposes to treat the
claims of secured creditors. In contrast, the majority, in effect, “assume [s] that the plan proponent can simply choose which of
these three disjunctive specifications of the requirement it wishes to satisfy.” Ralph Brubaker, Cramdown of an Undersecured
Creditor Through Sale of the Creditor's Collateral: Herein of Indubitable Equivalence, the § 1111(b)(2) Election, Sub Rosa
Sales, Credit Bidding, and Disposition of Sale Proceeds, 29 No. 12 Bankruptcy Law Letter 1, 7–8 (Dec.2009). But

[a] perfectly (and perhaps even more) plausible alternative reading of the disjunctive specification of three means of satisfying
the requirement ... is that the plan's proposed treatment of the secured claim determines which of the three alternative
specifications of the requirement must be satisfied....
Id. at 8. While “or” may be non-exclusive in the ordinary course, the latter interpretation supports a reading of exclusivity as
applied to plan sales, with the applicable clause tied to what a particular plan proposes.

That reading plays out as follows. Clause (i) applies to a situation where the secured creditor retains the lien securing its claim

in a given class. 10  11 U.S.C. § 1129(b)(2)(A)(i).

Clause (ii) applies to a situation where the plan “provides ... for the sale ... of any property that is subject to the liens securing

such claims, free and clear of such liens.” 11  Id. § 1129(b)(2)(A)(ii). It requires that the sale be “subject to *326  section 363(k)
of [the Bankruptcy Code],” the provision that gives a secured creditor the presumptive right to credit bid at the sale. Id. (I say
“presumptive” because the “court [can] for cause order[ ] otherwise.” Id. § 363(k).) Furthermore, the provision requires that the
stripped liens move from the sold property and “attach to the proceeds of such sale.” Id. § 1129(b)(2)(A)(ii). Finally, it directs

that the liens transferred to the proceeds be given “treatment ... under either clause (i) or clause (iii) of [§ 1129(b)(2)(A) ].” 12  Id.

Clause (iii) applies whenever the plan “provides ... for the realization ... of the indubitable equivalent” of a secured creditor's
claim. Id. § 1129(b)(2)(A)(iii). Examples of these situations include abandonment of property and providing substitute collateral

(also known as a replacement lien). 13  See 7 Collier ¶ 1129.04[2][c] & nn. 38, 52 at 1129–127, –129. “Indubitable equivalent”
is not defined in the Code, but there can be no doubt that the secured creditor receives consideration equal to its claim in value
or amount. See Webster's Third New Int'l Dictionary 1154 (1971) (indubitable means “not open to question or doubt” or “too
evident to be doubted”); id. at 769 (equivalent means one that is “equal in force or amount” or “equal in value”). Although
the language of clause (iii) is broad, as discussed below it is a “catch-all” not designed to supplant clauses (i) and (ii) where
they plainly apply.

The reading of § 1129(b)(2)(A) just noted prescribes a specific treatment that a *327  plan must afford to secured creditors if
it allows them to retain the liens securing property. This is clause (i). Likewise, this reading of the statute prescribes a specific
treatment if a plan sells property free and clear of a secured creditor's lien. This is clause (ii). And clause (iii) prescribes a
specific treatment for situations not addressed by either clause (i) or clause (ii).

Proponents of this view believe Congress has prescribed the full range of possible treatments of secured claims under a plan

in a compartmentalized fashion. See, e.g., In re SunCruz Casinos, LLC, 298 B.R. 833, 838 (Bankr.S.D.Fla.2003); In re
Kent Terminal Corp., 166 B.R. 555, 566–67 (Bankr.S.D.N.Y.1994). Moreover, this interpretation is supported by academic
discourse. See, e.g., Brubaker, supra, at 8 (“The obvious disjunctive specification of alternative requirements, therefore, does not
unambiguously permit the plan proponent to simply choose the requirement that it wishes to satisfy and bypass a requirement
that specifically addresses, on its face, the treatment that the plan proposes.”).
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III. Principles of Statutory Interpretation Decide Which of Two Reasonable Readings Is the More Plausible.

My colleagues' reading of § 1129(b)(2)(A) is not a trip to the twilight zone. Neither is mine. We must choose between two
plausible readings of § 1129(b)(2)(A): one that allows sales of collateral free of liens under clause (iii) without credit bidding,
and another that only allows such sales under clause (ii) with credit bidding generally available. With these competing maps,
we need a compass pointing to the right interpretive result. In this context, I review the protocols for how courts interpret
statutes. This includes applying canons of statutory interpretation, examining the context of related statutory provisions, and,
when appropriate, looking to legislative history and comments of Code drafters to help understand a statute's literal words.

To know as best we can what a law means is to know as best we can what those who wrote it meant when they did so. Meaning
equals intent, and intent paves the path for our interpretation.

Our search for knowledge of intent begins with the law's language. In re Armstrong World Indus., Inc., 432 F.3d 507, 512 (3d

Cir.2005) (citing United States v. Ron Pair Enters., Inc., 489 U.S. 235, 241, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989)). “[W]e

begin with the understanding that Congress says in a statute what it means and means in a statute what it says there.” Official
Comm. of Unsecured Creditors of Cybergenics Corp. ex rel. Cybergenics Corp. v. Chinery, 330 F.3d 548, 559 (3d Cir.2003) (en

banc) (citing Hartford Underwriters Ins. Co. v. Union Planters Bank, 530 U.S. 1, 6, 120 S.Ct. 1942, 147 L.Ed.2d 1 (2000)).
“When ‘the statute's language is plain, the sole function of the courts—at least where the disposition required by the text is not

absurd—is to enforce it according to its terms.’ ” Id. (citing Hartford Underwriters, 530 U.S. at 6, 120 S.Ct. 1942); see

also Ron Pair, 489 U.S. at 241, 109 S.Ct. 1026. “We should prefer the plain meaning since that approach respects the words
of Congress. In this manner we avoid the pitfalls that plague too quick a turn to the more controversial realm of legislative

history.” Lamie v. U.S. Tr., 540 U.S. 526, 536, 124 S.Ct. 1023, 157 L.Ed.2d 1024 (2004).

Yet words that may seem plain often are not. See United Parcel Serv., Inc. v. U.S. Postal Serv., 455 F.Supp. 857, 865
(E.D.Pa.1978) (Becker, J.) (“Although it is received wisdom that when a statute's plain meaning *328  is clear ‘the duty of
interpretation does not arise and the rules which are to aid doubtful meanings need no discussion,’ it is also an endorsed caveat
to this rule that ‘[w]hether ... the words of a statute are clear is itself not always clear.’ ”) (citations omitted); see also Tex. State
Comm'n for the Blind v. United States, 796 F.2d 400, 406 (Fed.Cir.1986) (en banc) (same).

Canons of statutory interpretation counsel courts to read the statutory scheme in a manner that gives effect to every provision
Congress enacted and avoids general provisions swallowing specific provisions, especially when to do so makes the specific

superfluous. See TRW Inc. v. Andrews, 534 U.S. 19, 31, 122 S.Ct. 441, 151 L.Ed.2d 339 (2001); D. Ginsberg & Sons v.
Popkin, 285 U.S. 204, 208, 52 S.Ct. 322, 76 L.Ed. 704 (1932). In addition, any search for the meaning of words needs context

for understanding intent, particularly when dealing with the Bankruptcy Code. Cybergenics, 330 F.3d at 559 (“[S]tatutory

construction is a holistic endeavor ....” (citing United Sav. Ass'n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S.
365, 371, 108 S.Ct. 626, 98 L.Ed.2d 740 (1988))). A court “must not be guided by a single sentence or member of a sentence,

but look to the provisions of the whole law and to its object and policy.” Id. (citing Kelly v. Robinson, 479 U.S. 36,
43, 107 S.Ct. 353, 93 L.Ed.2d 216 (1986)). Indeed, “[a] provision that may seem ambiguous in isolation is often clarified by
the remainder of the statutory scheme ... because only one of the permissible meanings produces a substantive effect that is

compatible with the rest of the law.” Timbers, 484 U.S. at 371, 108 S.Ct. 626. If ambiguity in statutory text remains, a court

may inquire beyond the plain language into the legislative history. See Blum v. Stenson, 465 U.S. 886, 896, 104 S.Ct. 1541,
79 L.Ed.2d 891 (1984).
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Congress worked on drafting the Bankruptcy Code for nearly a decade, and it “intended ‘significant changes from [prior] law

in ... the treatment of secured creditors and secured claims.’ ” Ron Pair, 489 U.S. at 240, 109 S.Ct. 1026 (citations omitted).
“[A]s long as the statutory scheme is coherent and consistent, there generally is no need for a court to inquire beyond the plain

language of a statute.” Id. at 240–41, 109 S.Ct. 1026. This plain meaning “should be conclusive, except in the ‘rare cases [in

which] the literal application of a statute will produce a result demonstrably at odds with the intentions of its drafters.’ ” Id.
at 242, 109 S.Ct. 1026 (citation omitted). A result may be demonstrably at odds with the intentions of the Code's drafters if it
“conflict[s] with any other section of the Code, or with any important state or federal interest ... [or] a contrary view suggested

by the legislative history.” Id. at 243, 109 S.Ct. 1026.

With this in mind, applying well-established principles of statutory interpretation leads me to conclude that § 1129(b)(2)(A)(ii)
is the sole provision applicable to plan sales free of liens.

A. Canons of Statutory Construction

1. Specific provisions prevail over general provisions.

Statutory Construction 101 contains the canon that a specific provision will prevail over a general one. See Norman J. Singer &
J.D. Shambie Singer, 2A Sutherland Statutes and Statutory Construction § 46:5 (“Where there is inescapable conflict between
general and specific terms or provisions of a statute, the specific will prevail.”). This canon long predates both the Bankruptcy
Code and the prior Bankruptcy Act, and Congress no doubt was well aware of it when crafting the Code. “General language of
a statutory provision, although broad enough to include it, will *329  not be held to apply to a matter specifically dealt with in
another part of the same enactment. Specific terms prevail over the general in the same or another statute which otherwise might
be controlling.” Popkin, 285 U.S. at 208, 52 S.Ct. 322 (construing sections of the Bankruptcy Act of 1898) (citations omitted);

see also Nat'l Cable & Telecomms. Ass'n, Inc. v. Gulf Power Co., 534 U.S. 327, 335–36, 122 S.Ct. 782, 151 L.Ed.2d 794
(2002) (“It is true that specific statutory language should control more general language when there is a conflict between the

two ... [, unless] there is no conflict [and][t]he specific controls ... only within its self-described scope.”); Fourco Glass Co.
v. Transmirra Prods. Corp., 353 U.S. 222, 228–29, 77 S.Ct. 787, 1 L.Ed.2d 786 (1957) (“However inclusive may be the general
language of a statute, it will not be held to apply to a matter specifically dealt with in another part of the same enactment.”)

(citations omitted); Clifford F. MacEvoy Co. v. United States ex rel. Calvin Tomkins Co., 322 U.S. 102, 107, 64 S.Ct. 890,
88 L.Ed. 1163 (1944) (same) (citing Popkin, 285 U.S. at 208, 52 S.Ct. 322).

There are two specific clauses in the context of the “fair and equitable” requirements of a plan and one general clause. To repeat,
clause (i) applies to all situations, including plan sales, where the lien on the sold collateral is retained. Clause (ii) applies to all
plan sales that sell the collateral lien-free. It provides specific requirements to apply when a plan proposes such a sale. Clause

(iii) is a general provision often regarded as a residual “catch-all” 14  that applies to the balance of situations not addressed by
clauses (i) and (ii).

To use clause (iii) to accomplish a sale free of liens, but without following the specific procedures prescribed by clause (ii),
undoubtedly places the two clauses in conflict. It seems Pickwickian to believe that Congress would expend the ink and energy
detailing procedures in clause (ii) that specifically deal with plan sales of property free of liens, only to leave general language
in clause (iii) that could sidestep entirely those very procedures. Unlike the majority, I do not read the language to signal such
a result; I read the text to show congressional intent to limit clause (iii) to those situations not already addressed in prior,

specifically worded clauses. 15
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*330  Inasmuch as the majority argues that clause (ii) does not operate as a limitation on clause (iii) because they are not in
conflict, Maj. Op. at 308–09 & n. 8, I do not understand how that can be the case here. Clause (ii) requires a presumptive right to
credit bid at a plan sale free of liens; as construed by the majority, clause (iii) can be used in a plan sale free of liens without a right
to credit bid. When one clause makes the right presumptive, and the other makes that right nonexistent, and both are believed to
govern an otherwise identical sale scenario, there is undisputably a conflict between the construction of the provisions. Indeed,
the majority later contradicts itself when it states that “the scope of the ‘indubitable equivalent’ prong is circumscribed by the
same principles that underlie subsections (i) and (ii).” Id. at 310. As I understand it, to circumscribe the scope is to limit that
scope. See Webster's Third New Int'l Dictionary 410 (defining circumscribe as “to surround by or as if by a boundary ... [or] to
set limits or bounds to ... [or] to constrict the range or activity of ... [or] to define, mark off, or demarcate carefully”).

Although it may be facile to conclude that the general language of clause (iii) is applicable to plan sales free of liens, such a
result ignores the specific language Congress enacted in clause (ii).

2. The majority's reading violates the anti-superfluousness canon.

A “cardinal principle of statutory interpretation” is that no provision “shall be superfluous, void, or insignificant.” TRW, 534

U.S. at 31, 122 S.Ct. 441; see Gustafson v. Alloyd Co., 513 U.S. 561, 574, 115 S.Ct. 1061, 131 L.Ed.2d 1 (1995) (“[T]he
Court will avoid a reading which renders some words altogether redundant.”); Mountain States Tel. & Tel. Co. v. Pueblo of
Santa Ana, 472 U.S. 237, 249, 105 S.Ct. 2587, 86 L.Ed.2d 168 (1985) (applying the “elementary canon of construction that a
statute should be interpreted so as not to render one part inoperative” (citations omitted)).

As noted above, § 1129(b)(2)(A) has two specific clauses and one general clause in the context of the “fair and equitable”
requirements of a plan. Clause (iii) cannot apply where clause (i) or clause (ii) apply, as otherwise those clauses become no

more than measures seen only as overmuch. The Bankruptcy Code would not need the “intricate phraseology,” Timbers,
484 U.S. at 373, 108 S.Ct. 626, of the three clauses under § 1129(b)(2)(A), but instead would simply have said that, “[w]ith
respect to a class of secured claims, the plan provides for the realization by such holders of the indubitable equivalent of such
claims.” A presumptive right to credit bid would not need to be specifically mentioned if, as the majority believes, it was not
a requirement of a plan sale free of liens.

Because “[i]t is our duty ‘to give effect, if possible, to every clause ... of the [s]tatute,’ ” I do not read clause (iii) in a fashion

that renders clauses (i) and (ii) unnecessary. Duncan v. Walker, 533 U.S. 167, 174, 121 S.Ct. 2120, 150 L.Ed.2d 251 (2001)

(citations omitted); Gustafson, 513 U.S. at 574, 115 S.Ct. 1061. To do so would render clause (ii) “a practical nullity.”

Timbers, 484 U.S. at 375, 108 S.Ct. 626. I know no reason why Congress would want to allow the more general language
of clause (iii) to reach an outcome *331  contrary to the express terms of a provision in the same subsection of § 1129(b)(2)
(A)—clause (ii). Thus, the anti-superfluous canon supports a reading that restricts to clause (ii) plan sales free of liens.

B. Context can give clarity to statutes.

Disputed laws set in context may “clarif[y] ... the remainder of the statutory scheme.” Timbers, 484 U.S. at 371, 108 S.Ct.
626. As context colors text, we look beyond the individual provision and consider § 1129(b)(2)(A) as a part of a coherent whole
—the Bankruptcy Code. The Code recognizes that secured lenders have bargained for a property interest in the collateral. Under
longstanding nonbankruptcy law they are entitled to foreclose on the collateral by selling it and keeping the proceeds up to the

amount of the debt secured by the collateral. See, e.g., Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 594–95,
55 S.Ct. 854, 79 L.Ed. 1593 (1935) (Brandeis, J.) (“[T]he [secured lender] [has] the following property rights recognized by
[state law]: ... The right to protect its interest in the property by bidding at such sale whenever held, and thus to assure having the
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mortgaged property devoted primarily to the satisfaction of the debt, either through receipt of the proceeds of a fair competitive
sale or by taking the property itself.”).

Congress extended this protection within bankruptcy and, in keeping with the Butner principle, intended to preserve the

presumptive right of a secured creditor under applicable state law to take the property to satisfy the debt. See Butner v. United
States, 440 U.S. 48, 55, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979) (holding that, “[u]nless some federal interest requires a different
result,” bankruptcy law requires “[u]niform treatment of property interests by both state and federal courts”). In circumstances
where this was not possible, Congress provided other protections in the Bankruptcy Code for the secured creditor. These other
provisions explain the object and policy of the Bankruptcy Code when addressing the “cramdown” of a plan over a secured
creditor's objection.

Other sections of the Code related to plan sales of encumbered property free of its liens, as well as sections concerning the
protection afforded to secured creditors, support a reading of § 1129(b)(2)(A) that clause (ii) is the exclusive way to confirm
cramdown plan sales of property free of liens. Of particular note are three related provisions in the Code— §§ 1123(a)(5)(D),
363(k), and 1111(b). Those sections, in conjunction with § 1129(b)(2)(A), are integrated parts of congressional policy pertaining
to secured creditors' rights when their collateral is sold, as recognized in bankruptcy's leading treatise and in academic literature.
See 7 Collier ¶¶ 1129.04[2][b][i], [ii] & n. 33, at 1129–125 to –126; Kenneth N. Klee, All You Ever Wanted to Know About

Cram Down Under the New Bankruptcy Code, 53 Am. Bankr.L.J. 133, 155 (1979). 16

1. Section 1123(a)(5)(D)

Bankruptcy Code § 1123 governs the contents of a Chapter 11 plan, and it allows plans to provide adequate means for
implementation, including the “sale of all or any part of the property of the estate, either subject to or free of any lien.” 11 U.S.C.
§ 1123(a)(5)(D). Plans can provide for sales of collateral in one of two fashions: (1) subject to lien, or (2) free of any lien. As
to the liens themselves, there are *332  two types: (a) the original lien securing a claim, or (b) a replacement lien securing
a claim. Accordingly, we have three ways in which a plan can provide for the sale of collateral: (i) subject to the initial lien
retained by the secured creditor, (ii) free of any lien, or (iii) after providing a replacement lien on different collateral (such that
the previously liened collateral is sold unencumbered). These three possibilities correspond to clauses (i), (ii), and (iii), and

help to clarify the three alternatives in § 1129(b)(2)(A). 17  Section 1123(a)(5)(D) thus appears to place all plan sales of property
securing debt, which are sold clear of liens, within the purview of § 1129(b)(2)(A).

I disagree with the majority that § 1123(a)(5)(D), in permitting debtors to “provide adequate means for the plan's
implementation,” allows them to craft a means (a cramdown plan sale free of liens without credit bidding) that is contrary to the
express text of the Bankruptcy Code. The majority argues that to “read the statute in [a limiting] manner significantly curtails
the ways in which a debtor can fund its reorganization” and thereby is at odds with § 1123(a)(5)(D). Maj. Op. at 309. Taken to
its logical conclusion, this argument would allow debtors to disregard the statutory requirements of the plan approval process
so long as the motivation was to ensure “adequate means” to implement a plan. This is a road too far. In contrast, the reading
of § 1123(a)(5)(D) I propose with respect to plan sales is consistent with the text and the principles of the Bankruptcy Code.

2. Section 363(k)

Section § 363 (and thus § 363(k)) applies to sales of property outside the ordinary course of business, but § 363(k) has been
imported into § 1129(b)(2)(A)(ii). Notably, § 363 does not specify a particular method of sale, but it does specify in subsection
(k) that a secured creditor has the right to credit bid its debt, subject to the power of the court for cause to order otherwise.
Congress deems the ability of secured creditors to credit bid so important that it applies as well to sales of collateral via plans
of reorganization that strip those liens.
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To avoid undervaluation at a sale free of liens under either § 363 or § 1129, a secured creditor has the option of bidding its debt.
See 7 Collier ¶ 1129.04[2][b][ii], at 1129–125. Indeed, while many of the valuation mechanisms (such as judicial valuation or
market auction) may theoretically result in a perfect valuation, Congress has provided the credit bid mechanism as insurance

for secured creditors to protect against an undervaluation of assets sold. 18  *333  Secured creditors who believe their collateral
is being sold for too low a price may bid it higher and use as credit the dollars they have already extended (together with
interest and other secured costs) to debtors. The benefit to debtors is that every additional dollar of value realized by sale of
the collateral is one less dollar that needs to come out of the rest of the bankruptcy estate. This effect is evidence of Congress's
intent to protect secured creditors and maximize recovery at any sale free of liens, under the plan or under § 363, through §
363(k)'s credit bidding requirement. It also supports the reading of exclusivity for clause (ii). To hold otherwise would make an
anomalous distinction between those sales free of liens conducted prior to plan confirmation under § 363 and those sales free
of liens conducted as part of a cramdown plan under § 1129(b)(2)(A).

3. Section 1111(b)

Section 1111(b) 19  is another path by which secured creditors may protect themselves, this time from undervaluation of the
collateral securing their claims when the collateral is not sold. Its protections have two facets. First, it allows a non-recourse
secured creditor to be treated as a creditor with recourse against the debtor for any debt deficiency that exists because the
collateral is worth less than the debt it secures. 11 U.S.C. § 1111(b)(1)(A); see also 7 Collier ¶ 1111.03[1][a][ii][B] at 1111–16
to –17. Second, it allows a secured creditor to forgo that deficiency claim and instead elect to have its claim treated as if it were
fully secured. 11 U.S.C. § 1111(b)(2); see also 7 Collier ¶ 1111.03[2][a] at 1111–22. Like the credit bidding provided for in §
363(k), this election provision helps to minimize the deficiency claims that can be asserted against the rest of the bankruptcy
estate and other unencumbered assets, maximizing recovery for all creditors.

A § 1111(b) election is not available to a secured creditor, however, if it is a recourse creditor and the property securing the lien is
to be sold “under section 363 of [the Code] or ... under the plan,” *334  11 U.S.C. § 1111(b)(1)(B)(ii). Thus, while not directly
referencing § 1129(b)(2)(A) in the text of the former provision, it does make direct reference to the sale of property under a
plan, an act specifically contemplated by § 1129(b)(2)(A). Sections § 1129(b)(2)(A)(ii) and 1111(b) are thus best understood
as alternative protections for the secured creditor: one to apply when its collateral is sold free and clear of liens, and the other

to apply when its collateral is treated other than as a sale. 20

As the two protections are opposite sides of the same coin, both focused on protecting the secured creditor's interest in property
ordinarily protected under nonbankruptcy law from being undervalued, this suggests that Congress intended to channel all plan
sales free of liens through § 1129(b)(2)(A)(ii). See Klee, supra, at 153 n. 127 (“The collateral will be sold under ... § 363(k) or
under the plan. In either event the recourse lender has a right to bid at the sale [free of liens] and to offset his full allowed claim
against the purchase price.”); see also Brubaker, supra, at 11 (“Thus the protection against being cashed out at an unfairly low
valuation that the § 1111(b)(2) election provides is, in the event of a sale of the collateral [free of liens], provided instead by the
right to credit bid at the sale.”). If plan sales free of liens were permitted outside of clause (ii), the secured creditor would not
only lose the undervaluation protection afforded in non-plan-sale situations, but it would lose the only undervaluation protection
Congress provided and considered in the sale-free-of-liens scenario.

* * * * * *

Considering § 1129(b)(2)(A) in conjunction with §§ 363(k), 1111(b), and 1123(a)(5)(D), their text expresses the overall policy
of Congress with respect to secured creditors whose collateral is to be sold free of liens. They are part of a comprehensive
arrangement enacted by Congress to avoid the pitfalls of undervaluation, regardless of the mechanism chosen, and thereby
ensure that the rights of secured creditors are protected while maximizing the value of the collateral to the estate and minimizing
deficiency claims against other unencumbered assets. Taken as a whole, the Code supports the reading that funnels all plan sales
free of liens into clause (ii). See Klee, supra, at 155 n. 136 (“If the collateral is sold free and clear of the lien, then ... § 1129(b)
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(2)(A)(ii) is the controlling provision.”). This is the only reading that “produces a substantive effect ... compatible with the rest

of the law.” Timbers, 484 U.S. at 371, 108 S.Ct. 626.

C. Legislative history, at the right time, gives keys to comprehension of statutes.

Some may think that seeking to know laws by their legislative history is simply shading their shadows, resulting in ever more
confusion. But when there is no consensus about what a law means, we ignore at our peril statements of intent put out by the

branch of government that drafted that law. See Blum, 465 U.S. at 896, 104 S.Ct. 1541 (“Where, as here, resolution of a
question of federal law turns on *335  a statute and the intention of Congress, we look first to the statutory language and then
to the legislative history if the statutory language is unclear.”); In re Mehta, 310 F.3d 308, 311 (3d Cir.2002) (same). I thus
turn to legislative history.

Section 1129(b) was new to bankruptcy law when the Bankruptcy Code was enacted in 1978. See 124 Cong. Rec. 31,795,

32,406 (1978) (statement of Rep. Edwards) 21  reprinted in 1978 U.S.C.C.A.N. 6436, 6474; see also Klee, supra, at 143 & n.
82 (“[T]he test for secured claims [under § 1129(b)(2)(A) ] is completely novel, affording protection for classes of secured

claims that is not provided under present law.”); see also Ron Pair, 489 U.S. at 240, 109 S.Ct. 1026 (“[Congress] intended
‘significant changes from current law in ... the treatment of secured creditors and secured claims.’ ”) (citations omitted). This
new section was not enacted in isolation, but was instead enacted in conjunction with section 1111(b):

Together with section 1111(b) ..., this section [1129(b) ] provides when a plan may be confirmed notwithstanding the failure
of an impaired class to accept the plan under section 1129(a)(8). Before discussing section 1129(b)[,] an understanding of
section 1111(b) is necessary.
124 Cong. Rec. at 32,406. Accordingly, it is necessary to read § 1129(b)(2)(A) not in isolation, but (as noted above) as a
complement to § 1111(b). The latter was drafted with § 1129(b)'s operation in mind: “Sale of property under section 363
or under the plan is excluded from treatment under section 1111(b) because of the secured party's right to bid in the full
amount of his allowed claim at any sale of the collateral under section 363(k)....” Id. at 32,407 (emphases added). Those who
drafted the Bankruptcy Code tell us straight out that subsection 1129(b)'s operation contemplates credit bidding for sales
“under the plan.”

Not only was § 1129(b) a new provision, it signaled a change from prior practice. The prior Bankruptcy Act only required
“adequate protection”—such as court determination of fair market value of collateral after its appraisal and payment in cash
of the appraised amount—to confirm a plan over the dissent of a secured creditor. See Klee, supra, at 143 & n. 83 (citing
to numerous provisions of the Bankruptcy Act). Instead of the court-determined standard of the prior Bankruptcy Act, the
Bankruptcy Code created stronger creditor safeguards and protections in § 1129(b)(2)(A). Part of this protection was the ability
of secured creditors to credit bid at any sale of collateral free of liens.

In this context, it would be anomalous for Congress to draft a specific provision, clause (ii), providing protections above and
beyond those given to secured creditors under the prior Bankruptcy Act, only to allow clause (iii) to be used to circumvent
those protections and return to the precise mechanism used prior to the Code. We have “been admonished not to ‘read the

Bankruptcy Code to erode past bankruptcy practice absent a clear indication that Congress intended such a departure,’ ” In
re Montgomery Ward Holding Corp., 268 F.3d 205, 211 (3d Cir.2001) (citation omitted). *336  I thus also do not presume that
Congress enacted a nullity when it changed prior practice by enacting a statutory provision.

The legislative history provides examples of the types of situations in which clauses (ii) and (iii) would apply. Notably, clause
(ii) was termed “self-explanatory.” 124 Cong. Rec. at 32,407 (emphasis added). It allows confirmation of a plan when the “plan
proposes to sell the property free and clear of the secured party's lien.” Id. (emphasis added).
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The legislative history also provides two examples where a court could confirm under clause (iii)—“[a]bandonment of the
collateral to the creditor” and “a lien on similar collateral.” Id. While it notes that an immediate cash payment less than the
secured claim would not satisfy the requirement, id., presumably an immediate cash payment equal to the secured claim would.
What it does not say is that a sale of collateral free and clear of liens can be accomplished through clause (iii); indeed, the only
example mentioned of sales free and clear of liens is through clause (ii).

In enacting the Code to provide enhanced protections to secured creditors, Congress only contemplated sales through the “self-
explanatory” procedures of clause (ii), not clause (iii), as the latter was intended for situations of abandonment or substitute
collateral. Thus, I believe it is inconsistent with the entirety of § 1129(b)(2)(A) to allow plan sales free of liens through clause
(iii).

IV. The Consequences of Applying Clause (iii) to Plan Sales Free of Liens Are Contrary to the Settled Expectations of
Debtors and Lenders Bargaining in the Shadow of the Bankruptcy Code.

If the debtors here prevail, a direct consequence is that debtors generally would pursue confirmation under clause (ii) only if
they somehow concluded that providing a right to credit bid as required by that clause would be more advantageous to them than
denying that right. This is illogical when one considers that credit bidding is a form of protection for the secured creditor, not
the debtor. In our case, the secured lenders are owed over $300 million secured by substantially all of the debtors' assets. Instead
of allowing the lenders their presumptive right to credit bid, debtors wish to confirm a plan that sells the collateral without the
procedural safeguard against undervaluation contemplated by the Code's drafters. Any undervaluation of the collateral does
not benefit the secured lenders here, as they only receive the sale proceeds plus a building encumbered by a two-year, rent-
free lease (chutzpah to the core). It does not even benefit the unsecured creditors, as their recovery is independent of the sale
price. The only party that stands to benefit from any undervaluation is the purchaser of the assets, ostensibly the Stalking Horse
Bidder with substantial insider and equity ties.

Moreover, this is not the “loan-to-own” scenario that was mentioned by debtors' counsel at oral argument. See Oral Arg. Tr.
42:10–19. In that situation, the “lender's primary incentive is acquiring the debtor's assets as cheaply as possible rather than
maximizing the recovery on its secured loan.” Brubaker, supra, at 12. By contrast, in our case the secured lenders have already
loaned hundreds of millions of dollars in an arms-length transaction, and there is no plausible assertion that this was an attempt to
“acquir[e] the debtor's assets as cheaply as possible.” Id. The Stalking Horse Bidder's bid is only expected to yield gross proceeds
to the estate of approximately $41 million. *337  In re Philadelphia Newspapers, LLC, 418 B.R. 548, 554 (E.D.Pa.2009)
(“The Plan contemplates that the Stalking Horse Bidder will pay a cash purchase price of $30 million, plus a combination of
payment of certain expenses and assumption of liabilities that will yield gross proceeds to the Debtors' estates of approximately
$41 million.”). This is small fraction of the secured lenders' implied loan-to-own purchase price ($295 million initial loan plus
interest and costs). A winning credit bid is hardly an acquisition “on the cheap.”

If anything, this presents the opposite situation: the Stalking Horse Bidder appears to be attempting to acquire the debtor's assets
as cheaply as possible by “seizing upon coordination difficulties inherent in the administration of a large syndicated loan that
might actually prevent the multiple secured lenders from writing a check to themselves, in which case someone else is trying
to acquire the debtor's assets on the cheap by preventing the secured lenders from credit bidding.” Brubaker, supra, at 12. Such
a result would undermine the Bankruptcy Code by skewing the incentives of the debtor to maximize benefits for insiders, not
creditors.

Secured creditors “have lawfully bargained prepetition for unequal treatment” by obtaining a property interest in debtors'

property. In re Owens Corning, 419 F.3d 195, 216 (3d Cir.2005). However unfair the debtors believe the credit bid right to
be, it is an important consequence of this lawful bargaining under the Bankruptcy Code.
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The secured lenders relied on their ability to credit bid in extending credit to the debtors, reducing their costs and pricing in
accordance with their bargain. “[S]ecured credit lowers the costs of lending transactions not only by increasing the strength
of the lender's legal right to force the borrower to pay, but also ... by limiting the borrower's ability to engage in conduct that
lessens the likelihood of repayment.” Ronald J. Mann, Explaining the Pattern of Secured Credit, 110 Harv. L.Rev. 625, 683
(1997). As discussed above, Congress has determined that credit bidding is necessary to ensure proper valuation of the collateral
at a sale free of liens. Denying secured creditors the right to credit bid in those cases allows debtors to lessen the likelihood
of repayment of the full value of the collateral.

Instead of giving secured creditors the benefit of the bargain struck with debtors, the debtors' proposed reading uproots settled
expectations of secured lending. Whereas a secured creditor ordinarily would be assured of (1) retaining its lien on collateral
and a payment stream, (2) a sale of collateral free of its liens with a corresponding right to credit bid, or (3) equivalent substitute
collateral or the ability to take abandoned collateral, there is now a new possibility: a sale free of its liens without a right to
credit bid. Allowing this possibility (outside of the bargained-for loan) forces future secured creditors to adjust their pricing
accordingly, potentially raising interest rates or reducing credit availability to account for the possibility of a sale without
credit bidding. As noted, secured creditors are deprived of some of the presumed benefits associated with secured lending. The
Bankruptcy Code does not intend this; it preserves the bargains for treatment made under state law unless a federal interest

directs a different result. Butner, 440 U.S. at 55, 99 S.Ct. 914. I see no such interest here, and debtors have not advanced any
federal interest supporting the consequences of their interpretation.

V. Conclusion

Section 1129(b)(2)(A) permits the cramdown of objections by secured creditors to plans of reorganization when to do so is
*338  “fair and equitable.” To be fair and equitable, the Bankruptcy Code sets markers that must be met. One (clause (ii)) is that

sales of collateral free of secured creditors' liens come with a condition: those creditors have the right at the sale to bid up to the
full amount of the credit they extended (absent cause to take away this right). The text gives this specific right when collateral is
sold free of liens, and the question for us is whether it can be disregarded by a general provision, nowhere mentioning sales of
collateral, that allows secured creditors' plan objections to be overcome when the plan provides those creditors the “indubitable
equivalent” of their claims. I believe the answer is “No.”

Allowing a plan sale free of liens under the general provision (clause (iii)) is not implausible were we to make the “or” between
clause (ii) and clause (iii) a textual show-stopper. But that would make us the standard-bearers of a purism that here would
ignore an equally, I suggest more, plausible reading that plan sales of collateral are confined specifically either to clause (i)
(sales subject to liens) or clause (ii) (sales free of liens).

Two plausible readings point me to those signposts a court can fix on to wend its way to what Congress intended. Each signpost
—be it a canon of construction, the design and function of the Bankruptcy Code, every signal of intent contained in the legislative
record, and commentary made by those with the power of the pencil who were present at the Code's creation—steers me to
a reading that clause (ii) covers exclusively plan sales of assets free of liens. (In effect, a single “or” becomes the bell, book,
and candle that excommunicates congressional intent from the Bankruptcy Code.) Moreover, the consequences of a contrary
reading include upsetting three decades of secured creditors' expectations, thus increasing the cost of credit.

I conclude that Congress intended to protect secured creditors at a plan sale of collateral free of liens by providing them a means
to control undervaluations of secured assets. Accordingly, I would hold that § 1129(b)(2)(A)(ii) is exclusively applicable to the
proposed plan sale in this case, and with it comes a presumptive right to credit bid by the secured lenders. The debtors of course
would remain free to argue in the Bankruptcy Court that there is cause to preclude credit bidding under § 363(k) or propose an

alternative plan under clause (i) or (iii) of § 1129(b)(2)(A) that does not involve the sale of property free of liens. 22
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Because I believe the Bankruptcy Code requires all cramdown plan sales free of liens to be channeled through § 1129(b)(2)
(A)(ii), I respectfully dissent.

All Citations

599 F.3d 298, 52 Bankr.Ct.Dec. 255, Bankr. L. Rep. P 81,719

Footnotes

1 The Debtors include PMH Acquisition, LLC; Broad Street Video, LLC; Philadelphia Newspapers, LLC; Philadelphia
Direct, LLC; Philly Online, LLC; PMH Holdings, LLC; Broad Street Publishing, LLC; and Philadelphia Media, LLC.
PMH is the parent company of all other debtors.

2 The parties to this appeal are the Steering Group of Prepetition Secured Lenders, Citizens Bank of Pennsylvania as their
agent, and the Official Committee of Unsecured Creditors.

3 The plan also establishes a $750,000 to $1.2 million liquidating trust fund in favor of general unsecured trade creditors
and provides for a distribution of 3% ownership in the successful purchaser to other general unsecured creditors if the
senior lenders waive their deficiency claims. Only the plan treatment of secured lenders is the subject of this appeal,
though unsecured lenders assert that they have an interest in the treatment of secured lenders under the Plan because the
Lenders have agreed to waive deficiency claims if they are permitted to credit bid. (Official Committee of Unsecured
Creditor's Opening Br. 23.)

4 A credit bid allows a secured lender to bid its debt in lieu of cash.

5 The District Court construed the filing of the appeal as an appropriate motion for leave to appeal pursuant to Fed. R.
Bankr.P. 8003(c). This vested the District Court with jurisdiction over the interlocutory order. See Dist. Ct. slip op. at
556–57.

6 The right to credit bid is found in § 363(k) and explicitly incorporated into subsection (ii). Section 363(k) provides:

At a sale under subsection (b) of this section of property that is subject to a lien that secures an allowed claim, unless
the court for cause orders otherwise the holder of such claim may bid at such sale, and, if the holder of such claim
purchases such property, such holder may offset such claim against the purchase price of such property.

11 U.S.C. § 363(k).

7 We do note, with some confusion, our dissenting colleague's discussion of the “exclusive” nature of “or” under certain
circumstances. See Dissent op. Part II.B. We readily concede that there are circumstances where the enumerated options,
though separated by “or,” necessarily preclude the selection of both—such as where a statute calls for distinct treatments

“before” or “after” a specified event. See, e.g., 11 U.S.C. § 365(g)(2)(B)(i)-(ii). We also agree that a list of three
options, separated by “or,” creates a type of exclusivity in that it does not permit the selection of a fourth non-enumerated

option. See, e.g., Williams v. Tower Loan of Miss., Inc. (In re Williams), 168 F.3d 845, 847–48 (5th Cir.1999) (holding
that where Congress has provided three permissible treatments of secured claims under 11 U.S.C. § 1325(a)(5) the
parties may not construct a fourth extra-statutory option). None of these observations, however, inform our analysis
here. Section 1129(b)(2)(A) provides three treatments of secured claims, none of which facially preclude the selection
of any one treatment (as in the case of a statute addressing “before” and “after”). The Debtors here seek to elect one of
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those enumerated treatments, subsection (iii), not invent a fourth option not intended by Congress. We thus fail to see
how an “exclusive” reading of “or” aids the Lenders' position in this case.

8 The Court's reasoning in Varity Corp. also makes abundantly clear that application of a broader provision, which the

court self-terms a “catchall,” 516 U.S. at 512, 116 S.Ct. 1065, does not automatically render narrower provisions
superfluous. Such would only be the case where the narrower provision facially precludes application of that broader
provision. Though our dissenting colleague would hold otherwise, permitting a sale of assets under subsection (iii) is not
“contrary to the express terms” of subsection (ii), dissent op. Part III.A.2. Subsection (ii) provides a specific, though non-
exclusive, route to a “fair and equitable” plan of reorganization. Subsection (iii) provides a more open-ended directive
towards the same goal. The selection of one option does not facially negate the other (as in the case of provisions
directing conduct “before” or “after,” see supra note 7). Rather, the dissent suggests that the proposed plan in this case
—a free and clear sale of assets under the “indubitable equivalent” prong—will have the effect of denying secured
creditors the established “fair and equitable” treatment of subsection (ii), thus demonstrating statutory conflict. This
argument is not directed at the statute; it is directed at the ultimate outcome. The question of whether a particular asset
sale is “fair and equitable” is a question for plan confirmation and cannot be answered at this stage by manufacturing

extra-textual statutory constraints. See Pacific Lumber, 584 F.3d at 246 (“Clause (iii) does not render Clause (ii)
superfluous facially or as applied to the MRC/Marathon plan. Although a credit bid option might render Clause (ii)
imperative in some cases, it is unnecessary here because the plan offered a cash payment to the Noteholders. Clause
(iii) thus affords a distinct basis for confirming a plan if it offered the Noteholders the ‘realization ... of the indubitable
equivalent of such claims.’ ”).

9 The dissent misunderstands this point. See Dissent op. Part III.A.1. Subsections (i) and (ii) do not, as noted supra, operate
as limitations on subsection (iii). Rather, the requirement that the disposition of assets is “fair and equitable” to secured
lenders acts as an equal limitation on all subsections.

10 Section 506(a) bifurcates claims into secured and unsecured claims based on judicial valuation of the collateral securing
the claim. The statute directs that “[s]uch value shall be determined in light of the purpose of the valuation and of the
proposed disposition or use of such property, and in conjunction with any hearing on such disposition or use or on a plan
affecting such creditor's interest.” 11 U.S.C. § 506(a)(1). Prior to plan confirmation the Lenders' present loan value will
be bifurcated into a secured claim—based on valuation of the collateral—and an unsecured claim for the deficiency. The
“indubitable equivalent” standard is tied only to the value of the secured claim. Thus, any present comparison between
the $295 million loan and the value of the Stalking Horse Bid is irrelevant; the Lenders are only entitled to recover the
portion of the loan that is presently secured by the value of the collateral. For this reason, we decline to engage in the
dissent's attempt to assess the “value” of the proposed plan relative to the amount of the original loan. See Dissent op.
Part IV. This comparison is both premature and misleading.

11 In addition, we believe it is necessary to at least answer the points raised by the Lenders and relied upon by our colleague
in his well-written dissent.

12 Recourse lenders are exempted from making a § 1111(b) election. See 11 U.S.C. § 1111(b)(1)(B)(ii) (exempting secured
lenders from exemption if “the holder of a [secured claim] has recourse against the debtor on account of such claim and
such property is sold under section 363 of this title or is to be sold under the plan”).

13 The full text of § 1111(b) reads:

(b)(1)(A) A claim secured by a lien on property of the estate shall be allowed or disallowed under section 502 of this
title the same as if the holder of such claim had recourse against the debtor on account of such claim, whether or not
such holder has such recourse, unless—
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(i) the class of which such claim is a part elects, by at least two-thirds in amount and more than half in number of
allowed claims of such class, application of paragraph (2) of this subsection; or

(ii) such holder does not have such recourse and such property is sold under section 363 of this title or is to be
sold under the plan.

(B) A class of claims may not elect application of paragraph (2) of this subsection if—

(i) the interest on account of such claims of the holders of such claims in such property is of inconsequential value; or

(ii) the holder of a claim of such class has recourse against the debtor on account of such claim and such property
is sold under section 363 of this title or is to be sold under the plan.

(2) If such an election is made, then notwithstanding section 506(a) of this title, such claim is a secured claim to the
extent that such claim is allowed.

14 The Lenders argue that the “for cause” exemption under § 363(k) is limited to situations in which a secured creditor has
engaged in inequitable conduct. That argument has no basis in the statute. A court may deny a lender the right to credit
bid in the interest of any policy advanced by the Code, such as to ensure the success of the reorganization or to foster a
competitive bidding environment. See, e.g., 3 Collier on Bankruptcy 363.09[1] (“The Court might [deny credit bidding]
if permitting the lienholder to bid would chill the bidding process.”).

15 It is perhaps this point upon which our opinion and the dissent most fundamentally diverge. The dissent notes a variety
of rights enjoyed by secured creditors under “longstanding nonbankruptcy law”—most notably the right to foreclose
in the event of default—and then argues that “Congress extended this protection within bankruptcy.” Dissent op. Part
III.B. While we agree that Congress set out certain specific protections for secured lenders, we view these protections
as more evenly balanced with the overarching purpose of the Chapter 11—to preserve the Debtor as a viable economic
entity post-reorganization. Tellingly in this regard, among the immediate effects of the filing of a bankruptcy petition is

a stay of all creditors' rights to foreclose on property of the debtor. See 11 U.S.C. § 362(a).

16 For instance, the Lenders argue here that the Bankruptcy Court made a factual finding that the exclusion of credit bidding
was not a legitimate exercise of the Debtors' business judgment. Because the question before us is a purely legal one,
and because we find no basis in the record for concluding that the Bankruptcy Court's observation was a finding of fact,
we decline to address that argument here.

1 That being said, I fear that the dissent's interest in the policy underlying § 1129(b)(2)(A), as evidenced by its reliance
on an unpublished manuscript, Dissenting Op. Section I(A), and a trade publication article, id. at Section II(B), both
of which prescribe a disposition for the very appeal we are tasked with deciding, has led it astray. There may be sound
policy reasons for the dissent's approach, but such reasons cannot overcome the plain meaning of § 1129(b)(2)(A). See

DiGiacomo v. Teamsters Pension Trust Fund of Philadelphia and Vicinity, 420 F.3d 220, 228 (3d Cir.2005). “We

do not sit here as a policy-making or legislative body.” Id.; Cybergenics Corp., 330 F.3d at 587 (Fuentes, J.,
dissenting) (joined by Sloviter, Alito, Smith, JJ.) (“[T]he Supreme Court has rejected the notion that the federal courts

have any policy-making role in construing clear statutory language.”); see Lamie, 540 U.S. at 538, 124 S.Ct. 1023
(“Our unwillingness to soften the import of Congress' chosen words even if we believe the words lead to a harsh outcome
is longstanding.”).

1 Judge Raslavich of the Bankruptcy Court picked up on this in noting of the “Keep it Local” campaign that

there's a lot of personal pronouns in those ads that refer[ ] to “our plan” and “our retention of ownership,” and arguably
a reasonable reader of that does come away with the notion that it's slanted not towards even another local bidder[,]
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but to the [Stalking Horse Bidder]. That's the fairest impression of those ads that it is endorsing the retention of the
newspaper by the stalking horse bidder.

App. 1500a–01a (Hr'g Tr. 17:22–18:4, Sept. 9, 2009).

2 See also Vincent S.J. Buccola & Ashley C. Keller, Credit Bidding and the Design of Bankruptcy Auctions at 18
(unpublished manuscript), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1545423 (last accessed Mar.
5, 2010) (“Because corporations and the people who manage them often have misaligned interests, it is hardly
implausible that a debtor's officers would seek to sell the bankrupt's business to a low-value bidder in exchange for some
personal remuneration that does not redound to the benefit of the enterprise as a whole.... [K]eeping willing buyers from
casting bids is the most effective means for management to steer the debtor's assets to a favored, low-value purchaser.”).

3 Like the majority's reading of SubMicron, my reading of that opinion (which I authored) also “does not equate to a

holding that a credit bid must be the successful bid at a public auction.” Maj. Op. at 312. SubMicron's logic presumes
that the credit bidder will not be the buyer if another bidder values the assets more highly. It is curious why the majority
even brings up this point, for no doubt the credit bid need not be the winning bid; rather, the presumptive right to credit
bid must be afforded the secured creditor.

4 See also Buccola & Keller, supra, at 20–21 (“For instance, if a would-be bidder knows that Warren Buffett plans to
attend an auction, she is also surely aware that Buffett can top her reservation price for any or all of the assets on the
block. Yet nobody proposes to ban wealthy cash bidders from participating in a bankruptcy auction.... Would-be bidders
understand that a deep-pocketed player's ability to top their reservation price does not imply a willingness to do so.
Warren Buffett did not become wealthy by overpaying for things, so it is possible, indeed, probable, that his reservation
price for an asset at auction will be beneath that of another buyer. And buyers know this in advance. The same logic
holds for secured creditors.”) (emphasis in original).

5 Section 363(k) of the Bankruptcy Code provides the right to credit bid, and it reads as follows:

(k) At a sale under subsection (b) of this section [a sale other than in the ordinary course of business] of property
that is subject to a lien that secures an allowed claim, unless the court for cause orders otherwise the holder of such
claim may bid at such sale, and, if the holder of such claim purchases such property, such holder may offset such
claim against the purchase price of such property.

11 U.S.C. § 363(k).

6 In no way am I suggesting that disagreement between the District Court and the Bankruptcy Court is dispositive of
ambiguity. Nor do I suggest that, when disagreement among courts exists, we “would never be permitted to reverse [a
District Court] on plain language grounds.” Maj. Op. at 313. I merely point out that each reasonable interpretation has
been adopted during the course of this litigation. The ambiguity is tied to the susceptibility of the statutory text to two
reasonable interpretations and not that two courts have seen the issue differently.

7 This is the only appellate decision to my knowledge holding that plan sales free of liens may be accomplished through

clause (iii). My colleagues and the debtors also refer to a Bankruptcy Court decision of recent vintage, In re CRIIMI
MAE, Inc., 251 B.R. 796 (Bankr.D.Md.2000), but the plan in that case is easily distinguishable. Although it involved
a plan sale of collateral free of liens and without credit bidding, there was also substitute collateral provided to help

make up for any shortfall from the proceeds of sale. Indeed, the CRIIMI MAE Court made note of the distinction
between a plan without substitute collateral under clauses (i) or (ii), and a plan with substitute collateral under clause

(iii). 251 B.R. at 807.
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8 The majority also relies heavily on a case interpreting ERISA § 502(a), Varity Corporation v. Howe, 516 U.S. 489,

116 S.Ct. 1065, 134 L.Ed.2d 130 (1996), to support its textual analysis of the Bankruptcy Code. Varity held that
ERISA § 502(a)(3) (allowing actions to remedy violations of the terms of the benefit plan or subchapter I of ERISA)
could be used to redress some breaches of fiduciary duty to plan participants because, even though § 502(a)(2) already

addressed fiduciary duties, it merely “reflect[ed] a special congressional concern about plan asset management.” 516
U.S. at 511, 116 S.Ct. 1065. That holding does not apply to our case, and in any event does not lead inexorably to the
majority's conclusion.

Unlike the majority, I see no way to read clause (ii) of Bankruptcy Code § 1129(b)(2)(A) as a “special congressional
concern” without also concluding that Congress intended clause (ii) to be exclusively applicable to plan sales free of
liens. Clause (ii) is a broad statement that any time a plan proposes a sale free of liens, regardless of the precise method
(judicial sale, auction, etc.), it must conform to the prescriptions of that provision. While the majority is correct that
“Congress' inclusion of the indubitable equivalence prong intentionally left open the potential for yet other methods of
conducting asset sales,” Maj. Op. at 308, the Bankruptcy Code does not make clear that a debtor has options “other than,

and in addition to,” 516 U.S. at 511, 116 S.Ct. 1065, clause (ii) for a plan sale free of liens. Certainly a debtor has the
option to use other methods of plan sales (such as a sale subject to lien or with a replacement lien), but a plan sale free
of liens goes to the heart of clause (ii). As discussed below, it is illogical to think that Congress had a “special concern”
only with respect to plan sales free of liens and subject to credit bidding, and not all plan sales free of liens. The majority
is missing a step in the logical progression when it glosses over this fact without offering a compelling reason why the
provision should be read in a manner that effectively reads out clause (ii).

Although the majority ostensibly uses Varity to hew to the plain text, I believe the reason why the dissenting view

in Varity was rejected is instructive. Justice Thomas found that the Varity majority's holding “cannot be squared

with the text or structure of ERISA.” 516 U.S. at 516, 116 S.Ct. 1065 (Thomas, J., dissenting). Applying the same
two canons of statutory interpretation I apply below (the specific governs the general and anti-superfluousness), Justice
Thomas reached the textual conclusion that the specific provision of § 502(a)(2) provided the “exclusive mechanism

for bringing claims of breach of fiduciary duty.” Id. at 520, 521.

The Varity Court reached its unique interpretive result over Justice Thomas's dissent because of particular
idiosyncracies in the text of ERISA § 502(a), none of which exists here (such as the narrow construction of § 502(a)

(2) by the Supreme Court in Massachusetts Mutual Life Insurance Company v. Russell, 473 U.S. 134, 142, 105 S.Ct.
3085, 87 L.Ed.2d 96 (1985)). Clause (ii) of § 1129(b)(2)(A) embodies a congressional concern about all plan sales free
of liens, and clause (iii) is the general provision enacted by Congress for plan sales not otherwise accounted for. Unlike
ERISA § 502(a)(2), there is no “remainder” in the universe of plan sales free of liens. As such, there is no need to take

the extra step the Varity Court did and provide a statutory hook through clause (iii).

9 I note that § 1129(b)(2) states “the condition that a plan be fair and equitable with respect to a class includes the following
requirements ....” 11 U.S.C. § 1129(b)(2). These are not mere examples, but specific requirements to be applied to
distinct scenarios.

10 By the very terms of clause (i), it applies “whether the property subject to liens is retained by the debtor or transferred
to another entity.” 11 U.S.C. § 1129(b)(2)(A)(i)(I). This includes sales of property where the secured creditor retains the
lien securing its claim because “transferred” encompasses sales.

11 I wonder if my colleagues' conclusion is driven in part by a misreading of clause (ii). They consider it as an “example”
provided by Congress and characterize it as “a free and clear sale of assets subject to credit bidding.” Maj. Op. at 310.
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The words “free and clear of such liens” in the clause modify the noun “sale” and lead me to believe that clause (ii) is not
merely an example, but an entire category of sales that is prescribed a specific treatment. Treating “sale ... free and clear
of such liens” as an example as opposed to a prescription may explain why my colleagues decline to apply the canons of
statutory interpretation I apply below. See 11 U.S.C. § 1129(b)(2)(A)(ii) (“for the sale, subject to section 363(k) of this
title, of any property that is subject to the liens securing such claims, free and clear of such liens ”) (emphases added).

12 This provision also helps to understand in context the hypothetical posed by the debtors' counsel at oral argument. See
Oral Arg. Tr. at 39:23–40:22, 49:24–50:10. In this hypothetical, a debtor has only two assets: a truck worth $100, and a
truck worth $500. The $500 truck is unencumbered, while the $100 truck is encumbered by a $200 lien. Counsel argued
that the only way to confirm a plan that sells the $100 truck free and clear of liens, and instead gives the secured creditor
a $100 lien on the $500 truck, is to proceed directly through clause (iii) to confirm the plan sale.

This is incorrect. The correct analysis is that the $100 truck is sold under clause (ii), and the $100 lien attaches to the
proceeds. The lien on the proceeds is then treated under clause (iii), and substitute collateral is provided in the form of
a $100 lien on the $500 truck. Thus, clause (ii) ably handles this hypothetical, and further obviates plan sales through
clause (iii).

Alternatively, if the debtor wanted to avoid credit bidding in that scenario, it could change the order of operations. The
debtor would first give the secured creditor for the $100 truck the indubitable equivalent under clause (iii) by providing
a replacement lien in the unencumbered $500 truck. It would then sell the now-unencumbered $100 truck, and because
there is no longer a lien on that truck securing a claim, the debtor need not worry about the credit bid provision of §
1129(b)(2)(A)(ii).

13 Even a more complicated scheme such as the Corestates plan discussed by the debtors' counsel at oral argument,
Oral Arg. Tr. 34:14–35:5, fits under this paradigm because it can be classified as a plan providing for a replacement

lien or some combination of the clauses on a collateral-by-collateral basis. Corestates Bank, N.A. v. United Chem.
Techs., Inc., 202 B.R. 33, 49–51 (E.D.Pa.1996) (leaving open the possibility of confirmation under clause (iii) even
though clause (i) requirements were not met in a plan that did not call for the sale of collateral, but instead provided for
a combination of reduced collateral and partial immediate payment).

14 In the similar context of adequate protection under § 361, we have held that the phrase “indubitable equivalent” in the
third of § 361's three subclauses is “regarded as a catch all, allowing courts discretion in fashioning the protection

provided to a secured party.” Resolution Trust Corp. v. Swedeland Dev. Group, Inc. (In re Swedeland Dev. Group,
Inc.), 16 F.3d 552, 564 (3d Cir.1994) (en banc) (emphasis added).

15 Nor is clause (ii) so specific so as to render itself inconsequential even though it includes a proviso set off by commas
from the rest of the clause—“subject to section 363(k) of this title.” 11 U.S.C. § 1129(b)(2)(A)(ii). The grammatical
structure of a statute, including the positioning of commas, should be considered in statutory interpretation, and indeed,

it can “mandate” a particular reading of a statute. Ron Pair, 489 U.S. at 241–42, 109 S.Ct. 1026. Mirroring Ron
Pair, which concerned the construction of another provision in the Bankruptcy Code (§ 506(b)), we are confronted by

a “phrase ... set aside by commas” from the balance of the sentence. Id. at 241, 109 S.Ct. 1026.

Without the commas here, the object of the sentence is no longer a “sale,” but is instead a “sale subject to section 363(k).”
Such a grammatical structure would mean that clause (ii) only applies to the narrow class of sales that are subject to
§ 363(k). This makes no sense, inasmuch as § 363(k) on its own swims only in the lane of non-plan sales outside the
ordinary course of business. It expands its coverage to plan sales by virtue of § 1129(b)(2)(A)(ii).

Thus, I believe we cannot ignore the punctuation and the “natural reading” that Congress has provided us and limit the
scope of clause (ii). “[S]ubject to section 363(k)” is a non-restrictive clause specifying the requirements to be followed
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under clause (ii), not the scope of the clause's applicability. With this understanding, clause (ii) is applicable to all sales
free and clear of liens securing claims, and all sales under clause (ii) must comply with the requirements outlined in
§ 363(k).

16 Professor Klee served as associate counsel to the Committee on the Judiciary, U.S. House of Representatives, and was
one of the principal drafters of the Bankruptcy Code.

17 Clause (iii) also applies to abandonment of property, but that application is not implicated when the collateral is sold.

See In re Sandy Ridge Dev. Corp., 881 F.2d 1346, 1350 (5th Cir.1989). Likewise, clause (i)'s applicability to non-
sale transfers is not implicated when the collateral is sold.

18 To support its interpretation, the majority notes that § 363(k) is the “most obvious example ... under which the right to
credit bid is not absolute.” Maj. Op. at 315. My colleagues argue that because “[a] court may deny a lender the right to
credit bid in the interest of any policy advanced in the Code” through § 363(k)'s “for cause” exception, id. at 316 n. 14,
clause (iii) must be available as well to circumvent the credit bid requirements of clause (ii). This thought-track is twisted.

Whereas the default rule under clause (ii), as the majority must concede, is presumptively to allow credit bidding “unless
the court for cause orders otherwise,” 11 U.S.C. § 363(k), the majority's approach allows the debtor to decide unilaterally
to deny credit bidding, with only a belated court inquiry at confirmation to determine whether the denial of credit bidding
was “fair and equitable” to the secured lenders. The burden to show cause that Congress carefully placed on the debtor
through clause (ii) has been shifted to the creditors through my colleagues' interpretation of clause (iii). See Maj. Op.
at 317–18 (“[A] lender can still object to plan confirmation on a variety of bases, including that the absence of a credit
bid did not provide it with the ‘indubitable equivalent’ of its collateral.”). To be sure, the “fair and equitable” test at
confirmation will be formidable, but the majority implicitly presumes the propriety of denying credit bidding instead
of presuming the right to credit bid.

19 Section 1111(b) reads as follows:

(1)

(A) A claim secured by a lien on property of the estate shall be allowed or disallowed under section 502 of this title
the same as if the holder of such claim had recourse against the debtor on account of such claim, whether or not such
holder has such recourse, unless—

(i) the class of which such claim is a part elects, by at least two-thirds in amount and more than half in number of
allowed claims of such class, application of paragraph (2) of this subsection; or

(ii) such holder does not have such recourse and such property is sold under section 363 of this title or is to be
sold under the plan.

(B) A class of claims may not elect application of paragraph (2) of this subsection if—

(i) the interest on account of such claims of the holders of such claims in such property is of inconsequential value; or

(ii) the holder of a claim of such class has recourse against the debtor on account of such claim and such property
is sold under section 363 of this title or is to be sold under the plan.

(2) If such an election is made, then notwithstanding section 506(a) of this title, such claim is a secured claim to the
extent that such claim is allowed.

11 U.S.C. § 1111(b).
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20 This is not to say that the two clauses cover all scenarios. Though not in play here, when collateral is sold subject to
the original lien, § 1129(b)(2)(A)(ii) does not apply because the sale is not free and clear of all liens, while § 1111(b)
does not apply because the collateral nonetheless is sold. Because this scenario falls squarely under § 1129(b)(2)(A)(i),
a clause not implicated in this case, and its associated protections, I do not address it here. Likewise, when collateral
is sold subject to a replacement lien, § 1129(b)(2)(A)(ii) does not apply, but that scenario falls under § 1129(b)(2)(A)
(iii) and the “indubitable equivalent” language.

21 In the specific case of the Bankruptcy Code, the Supreme Court “ha[s] treated [Rep. Edwards's] floor statements on the

Bankruptcy Reform Act of 1978 as persuasive evidence of congressional intent,” Begier v. IRS, 496 U.S. 53, 64 n. 5,
110 S.Ct. 2258, 110 L.Ed.2d 46 (1990), and most cases interpreting § 1129(b)(2)(A) have referred to those statements,

as has Collier. See, e.g., In re SunCruz Casinos, LLC, 298 B.R. at 839; In re Kent Terminal Corp., 166 B.R. at 565;

In re 222 Liberty Assocs., 108 B.R. 971, 977–78 (Bankr.E.D.Pa.1990); 7 Collier ¶ 1129.04[1] n. 1, at 1129–119.

22 In any event, I do not take the majority opinion to preclude the Bankruptcy Court from finding, as a factual matter, that
the debtors' plan is a thinly veiled way for insiders to retain control of an insolvent company minus the debt burden the
insiders incurred in the first place. Nor do I take the majority opinion to preclude the Bankruptcy Court from concluding,
at the confirmation hearing, that the plan (and resulting proposed sale of assets free of liens and without credit bidding)
does not meet the overarching “fair and equitable” requirement.
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555 B.R. 369
United States Bankruptcy Court, S.D. New York.

IN RE: AÉROPOSTALE, INC., et al., Debtors.

Case No. 16-11275 (SHL) (Jointly Administered)
|

Signed August 26, 2016

Synopsis
Background: Chapter 11 debtors filed motion seeking to equitably subordinate creditors' claims, limit their ability to credit
bid, and recharacterize their loans.

Holdings: The Bankruptcy Court, Sean H. Lane, J., held that:

[1] creditor's claim would not be equitable subordinated based on allegations that creditor breached sourcing agreement;

[2] creditor's claim would not be equitably subordinated based on allegations that private equity firm, which was majority owner
of creditor, conspired with creditor to push debtor into bankruptcy;

[3] creditor's claim would not be equitably subordinated based on allegations that private equity firm, which was majority owner
of creditor, traded debtors' stock while in possession of material non-public information;

[4] creditor would be allowed to credit bid at sale of debtors' assets; and

[5] bankruptcy court would not recharacterize debt as equity.

Motion denied.

West Headnotes (48)

[1] Bankruptcy Equitable powers and principles

Bankruptcy courts have broad equitable powers and the ability to invoke equitable principles to achieve fairness and

justice in the reorganization process. 11 U.S.C.A. § 105(a).

1 Case that cites this headnote

[2] Bankruptcy Inequitable conduct

Equitable subordination doctrine empowers the bankruptcy court to consider whether, notwithstanding the apparent
legal validity of a particular claim, the conduct of the claimant in relation to other creditors is or was such that it
would be unjust or unfair to permit the claimant to share pro rata with the other claimants of equal status. 11 U.S.C.A.
§ 510(c).

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0435806201&originatingDoc=I4134b1106e9a11e6a46fa4c1b9f16bf3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Browse/Home/KeyNumber/51/View.html?docGuid=I4134b1106e9a11e6a46fa4c1b9f16bf3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Browse/Home/KeyNumber/51k2125/View.html?docGuid=I4134b1106e9a11e6a46fa4c1b9f16bf3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8DE9D2F0298711E085059313582677B6&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=dddd7001036c479784ec01bc34be5bd6&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS105&originatingDoc=I4134b1106e9a11e6a46fa4c1b9f16bf3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4134b1106e9a11e6a46fa4c1b9f16bf3&headnoteId=203966330100120231206145145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 
https://www.westlaw.com/Browse/Home/KeyNumber/51/View.html?docGuid=I4134b1106e9a11e6a46fa4c1b9f16bf3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Browse/Home/KeyNumber/51k2967.5/View.html?docGuid=I4134b1106e9a11e6a46fa4c1b9f16bf3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS510&originatingDoc=I4134b1106e9a11e6a46fa4c1b9f16bf3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS510&originatingDoc=I4134b1106e9a11e6a46fa4c1b9f16bf3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 


In re: Aéropostale, Inc., 555 B.R. 369 (2016)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2

[3] Bankruptcy Inequitable conduct

Doctrine of equitable subordination is considered an extraordinary remedy that is to be used sparingly. 11 U.S.C.A.
§ 510(c).

[4] Bankruptcy Inequitable conduct

In determining whether to apply equitable subordination, bankruptcy courts consider three factors: (1) the claimant
must have engaged in some type of inequitable conduct; (2) the misconduct must have resulted in injury to the creditors
of the bankrupt or conferred an unfair advantage on the claimant; and (3) equitable subordination of the claim must
not be inconsistent with the provisions of the Bankruptcy Act. 11 U.S.C.A. § 510(c).

1 Case that cites this headnote

[5] Bankruptcy Inequitable conduct

Inequitable conduct directed against the bankrupt or its creditors may be sufficient to warrant subordination of a claim
irrespective of whether it was related to the acquisition or assertion of that claim. 11 U.S.C.A. § 510(c).

[6] Bankruptcy Inequitable conduct

A claim or claims should be equitably subordinated only to the extent necessary to offset the harm which the bankrupt
and its creditors suffered on account of the inequitable conduct. 11 U.S.C.A. § 510(c).

[7] Bankruptcy Determination of priority

Objection to bankruptcy claim resting on equitable grounds cannot be merely formal, but rather must contain some
substantial factual basis to support its allegation of impropriety.

[8] Bankruptcy Determination of priority

Party seeking equitable subordination bears the burden of proof because there is a presumption of the validity of the
proof of claim. 11 U.S.C.A. § 510(c); Fed. R. Bankr. P. 3001(f).

[9] Bankruptcy Inequitable conduct

Inequitable conduct warranting equitable subordination of bankruptcy claim is not limited to fraud, but includes even
lawful conduct that shocks one's good conscience. 11 U.S.C.A. § 510(c).

[10] Bankruptcy Inequitable conduct

Inequitable conduct warranting equitable subordination of bankruptcy claims may include a secret or open fraud, lack
of faith or guardianship by a fiduciary; an unjust enrichment, not enrichment by bon chance, astuteness or business
acumen, but enrichment through another's loss brought about by one's own unconscionable, unjust, unfair, close or
double dealing or foul conduct. 11 U.S.C.A. § 510(c).
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[11] Bankruptcy Inequitable conduct

Inequitable conduct warranting equitable subordination need not be specifically related to the creditor's claim, either
in its origin or its acquisition, but it may equally arise out of any unfair act on the part of the creditor, which affects
the bankruptcy results to other creditors. 11 U.S.C.A. § 510(c).

[12] Bankruptcy Inequitable conduct

Doctrine of equitable subordination applies to general creditors or non-insiders, though the circumstances warranting
equitable subordination of a non-insider's claim arise less frequently. 11 U.S.C.A. § 510(c).

1 Case that cites this headnote

[13] Bankruptcy Inequitable conduct

Unless non-insider has dominated or controlled the debtor to gain an unfair advantage, the type of inequitable conduct
that justifies subordination of non-insider's claim is breach of an existing, legally recognized duty arising under
contract, tort or other area of law. 11 U.S.C.A. § 510(c).

1 Case that cites this headnote

[14] Bankruptcy Inequitable conduct

In commercial cases, the proponent seeking equitable subordination must demonstrate a substantial breach of
contract and advantage-taking by the creditor; absent a contractual breach, the proponent must demonstrate fraud,
misrepresentation, estoppel or similar conduct that justifies the intervention of equity. 11 U.S.C.A. § 510(c).

[15] Bankruptcy Inequitable conduct

Creditor misconduct in connection with the Chapter 11 process itself provides an appropriate predicate for equitable
subordination of such creditor's claim. 11 U.S.C.A. § 510(c).

[16] Bankruptcy Inequitable conduct

For equitable subordination to be warranted, any benefit to claimant as result of its inequitable conduct must have
resulted in injury to debtor or its creditors, or result in an unfair advantage to the claimant. 11 U.S.C.A. § 510(c).

[17] Bankruptcy Inequitable conduct

Equitable subordination is a remedial measure designed to offset harm and is not penal in nature. 11 U.S.C.A. § 510(c).

[18] Bankruptcy Inequitable conduct

For a creditor to have received an unfair advantage as result of its inequitable conduct, as would support equitable
subordination, it must have received a benefit. 11 U.S.C.A. § 510(c).

[19] Bankruptcy Equitable powers and principles
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Bankruptcy court's equitable powers are not boundless and cannot be used to disregard unambiguous statutory

language of the Bankruptcy Code. 11 U.S.C.A. § 105(a).

[20] Bankruptcy Inequitable conduct

Creditor's claim would not be equitable subordinated based on allegations that creditor breached sourcing agreement,
whereby Chapter 11 debtors agreed to purchase merchandise from creditor, by imposing new payment terms after
invoking credit review period when debtors fell below $150 million liquidity trigger; while debtors asserted the terms
imposed by creditor were unreasonable and therefore a breach of the agreement, the agreement explicitly allowed
creditor to impose such other shorter number of days or upfront terms as deemed prudent by creditor in the exercise
of its reasonable credit judgment. 11 U.S.C.A. § 510(c).

[21] Contracts Application to Contracts in General

Under New York law, when parties set down their agreement in a clear, complete document, their writing should as
a rule be enforced according to its terms.

[22] Bankruptcy Evidence;  witnesses

Under New York law, evidence outside the four corners of a document as to what was really intended but unstated or
misstated is generally inadmissible to add to or vary the writing.

[23] Contracts Ambiguity in general

Under New York law, whether or not a writing is ambiguous is a question of law to be resolved by the courts.

[24] Bankruptcy Evidence;  witnesses

Under New York law, extrinsic and parol evidence is not admissible to create an ambiguity in a written agreement
which is complete and clear and unambiguous upon its face.

[25] Contracts Construction as a whole

Under New York law, a contract should be read as a whole to ensure that undue emphasis is not placed upon particular
words and phrases.

[26] Contracts Rewriting, remaking, or revising contract

Under New York law governing contracts, courts may not by construction add or excise terms, nor distort the meaning
of those used and thereby make a new contract for the parties under the guise of interpreting the writing.

[27] Contracts Subject, object, or purpose as affecting construction

Under New York law, specific clauses of a contract are to be read consistently with the over-all manifest purpose of
the parties' agreement.
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[28] Contracts Construction as a whole

Under New York law, contracts are to be interpreted to avoid inconsistencies and to give meaning to all of its terms.

[29] Contracts General and specific words and clauses

Under New York law, specific terms in a contract will override the general.

[30] Contracts General and specific words and clauses

Under New York law, when general and specific provisions of a contract are inconsistent, the specific provision
controls.

[31] Bankruptcy Inequitable conduct

Mere filing of a bankruptcy is insufficient to allege injury in the context of an equitable subordination analysis. 11
U.S.C.A. § 510(c).

[32] Bankruptcy Inequitable conduct

Creditor's claim would not be equitably subordinated based on allegations that private equity firm specializing in
retail and consumer investments, which was majority owner of creditor, conspired with creditor to push Chapter 11
debtor into bankruptcy and thus buy debtor “on the cheap”; while debtor asserted firm actively tracked and managed
its interest in debtor, firm had invested $54 million in equity in debtor and loaned another $150 million and thus had
a large economic stake in debtor's continuing and significant losses, and a plan to destroy value of debtor would place
in jeopardy firm's eventual investment in creditor, which was a long-established company in the business of supplying
product to retailers such as debtor. 11 U.S.C.A. § 510(c).

[33] Bankruptcy Inequitable conduct

Creditor's claim would not be equitably subordinated based on allegations that private equity firm specializing in
retail and consumer investments, which was majority owner of creditor, traded Chapter 11 debtors' stock while in
possession of material non-public information; debtors failed to demonstrate harm to creditors or debtors, or that the
firm obtained an unfair advantage, and there were questions about whether the information in question was material.
11 U.S.C.A. § 510(c).

[34] Bankruptcy Inequitable conduct

Equitable subordination is an equitable remedy and a claim should be should be subordinated only to the extent
necessary to offset the harm which the bankruptcy and its creditors suffered on account of the inequitable conduct.
11 U.S.C.A. § 510(c).

[35] Secured Transactions Purchase by secured party
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Credit bidding allows a secured creditor to bid for its collateral using the debt it is owed to offset the purchase price,
which ensures that, if the bidding at the sale is less than the amount of the claim the collateral secures, the secured
creditor can, if it chooses, bid up the price to as high as the amount of its claim.

2 Cases that cite this headnote
More cases on this issue

[36] Secured Transactions Purchase by secured party

Credit bidding provides a safeguard for secured creditors by insuring against the undervaluation of their collateral
at an asset sale.

More cases on this issue

[37] Bankruptcy Manner and Terms

Right to credit bid is not absolute. 11 U.S.C.A. § 363(k).

2 Cases that cite this headnote

[38] Bankruptcy Manner and Terms

Court determines whether to deny credit bidding based on cause on a case-by-case basis. 11 U.S.C.A. § 363(k).

1 Case that cites this headnote

[39] Bankruptcy Manner and Terms

Decision of whether to deny credit bidding based on cause is within the discretion of the bankruptcy court, but this
discretion does not give the court the authority to act arbitrarily or to be freewheeling; in other words, the standard
is not standardless. 11 U.S.C.A. § 363(k).

1 Case that cites this headnote

[40] Bankruptcy Equitable powers and principles

Bankruptcy Manner and Terms

“For cause” standard for conditioning or denying secured creditor's right to credit bid at sale of estate property securing
its claim looks to the court's equity powers that allow the court to balance the interests of the debtor, its creditors,
and the other parties in interest in order to achieve the maximization of the estate and an equitable distribution to all
creditors, but whatever equitable powers remain in the bankruptcy courts must and can only be exercised within the
confines of the Bankruptcy Code. 11 U.S.C.A. § 363(k).

1 Case that cites this headnote

[41] Bankruptcy Manner and Terms

Modification or denial of credit bid rights should be the extraordinary exception and not the norm. 11 U.S.C.A. §
363(k).

[42] Bankruptcy Manner and Terms
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Courts will deny a secured creditor's right to credit bid due to inequitable conduct. 11 U.S.C.A. § 363(k).

1 Case that cites this headnote

[43] Bankruptcy Manner and Terms

Creditor would be allowed to credit bid at sale of Chapter 11 debtors' assets, given that there was no evidence of
inequitable conduct by creditors and no evidence of inappropriate behavior by creditors in the bankruptcy, including
no allegations of collusion, undisclosed agreements, or any other actions designed to chill the bidding or unfairly
distort the sale process. 11 U.S.C.A. § 363(k).

[44] Corporations and Business Organizations Piercing corporate veil

In determining whether to disregard the corporate form and pierce the corporate veil, the law of the state of
incorporation is applied.

1 Case that cites this headnote

[45] Corporations and Business Organizations Domination or control by shareholder

Under Delaware law, ownership and control are not enough for alter ego liability, rather, the high standard of alter ego
liability requires that there must be such complete domination and control that the controlled entity is a mere shell.

[46] Corporations and Business Organizations Insolvency, bankruptcy, and receivership

Chapter 11 debtor retailer of casual apparel and accessories failed to demonstrate that one of its largest merchandise
suppliers was the alter ego of lenders, as would justify piercing the corporate veil under Delaware law for debtors
to seek relief against lenders for alleged inequitable conduct by supplier; while supplier had a management services
contract with an affiliate of one of the lenders, supplier had its own offices, phone numbers, technology systems, bank
accounts, and e-mail addresses, separate from those of lender, as well as had financing in its own name.

1 Case that cites this headnote

[47] Bankruptcy Claims by insiders and by attorneys in excess of value

In deciding whether to recharacterize alleged debt as equity, court considers the facts and circumstances surrounding
the transaction as well as the following factors: (1) names given to instruments, if any, evidencing alleged indebtedness;
(2) presence or absence of fixed maturity date and schedule of payments; (3) presence or absence of fixed rate of
interest and interest payments; (4) source of repayments; (5) adequacy or inadequacy of debtor's capitalization; (6)
identity of interest between creditor and stockholder; (7) security, if any, for advances; (8) corporate debtor's ability
to obtain financing from outside lending institutions; (9) extent to which advances were subordinated to claims of
outside creditors; (10) extent to which advances were used to acquire capital assets; and (11) presence or absence of
sinking fund to provide repayments.

3 Cases that cite this headnote

[48] Bankruptcy Claims by insiders and by attorneys in excess of value

Bankruptcy court would not recharacterize debt as equity, where transaction was documented as a loan and Chapter
11 debtors referred to it as a loan, transaction had a fixed maturity date and a required schedule of annual amortization
payments, transaction was fully secured by a blanket lien on substantially all of debtors' assets and repayment was
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thus not dependent on the success of debtors' business, and debtors conceded that loan was not used to purchase
capital assets.

1 Case that cites this headnote

Attorneys and Law Firms

*374  WEIL, GOTSHAL & MANGES LLP, Counsel for the Debtors, 767 Fifth Avenue, New York, New York 10153, By:
Ray C. Schrock, Esq., Richard W. Slack, Esq., Patrick O'Toole, Jr., Esq., Jacqueline Marcus, Esq., Garrett A. Fail, Esq., Layne
S.R. Behrens, Esq.

KIRKLAND & ELLIS LLP, Counsel for the Term Lenders, 601 Lexington Avenue, New York, New York 10022, By: Robert
A. Britton, Esq., and 300 North LaSalle Street, Chicago, Illinois 60654, By: James A. Stempel, Esq., Robert B. Ellis, Esq.,
Stephen C. Hackney, Esq., Martin L. Roth, Esq., Alec Solotorovsky, Esq., Jeffrey Lula, Esq.

PACHULSKI STANG ZIEHL & JONES LLP, Counsel for the Official Committee of Unsecured Creditors, 780 Third Avenue,
34th Floor, New York, New York 10017, By: Robert J. Feinstein, Esq., Bradford J. Sandler, Esq.

MEMORANDUM OF DECISION

SEAN H. LANE, UNITED STATES BANKRUPTCY JUDGE

Before the Court is a motion by the above-captioned debtors and debtors-in-possession *375  (collectively, the “Debtors”)
seeking to (i) equitably subordinate the claims of Aero Investors LLC (“Aero Investors”) and MGF Sourcing Holdings, Limited
(“MGF Holdings” and, together with Aero Investors, the “Term Lenders”), pursuant to Section 510(c) of the Bankruptcy Code,
(ii) disqualify the Term Lenders from credit bidding in a sale of the Debtors' assets, pursuant to Section 363(k) of the Bankruptcy

Code, and (iii) recharacterize the Term Lenders' claims, pursuant to Section 105 of the Bankruptcy Code (the “Motion”)
[ECF No. 496]. The Debtors seek this relief based on their allegations of inequitable conduct by the Term Lenders and certain
of their affiliates and the impact on this case of a credit bid by the Term Lenders.

The Court held a trial with fourteen live witnesses from August 15, 2012 to August 23, 2012 (the “Trial”). In support of its
case, the Debtors filed declarations in lieu of direct testimony for six witnesses, together with over 400 accompanying exhibits.
Those same six witnesses also presented extensive live testimony: Julian R. Geiger (Chief Executive Officer of Aéropostale,
Inc.); David J. Dick (Chief Financial Officer of Aéropostale, Inc.); Robert J. Duffy (managing director at Berkeley Research
Group, LLC); Deborah Palmer Keiser (founding owner of Rituel Inc. and president of Alabama Chanin); James Doak (managing
director at Miller Buckfire & Co., LLC); and Allen Ferrell (economist and Greenfield Professor of Securities Law at Harvard
Law School).

In response to the Debtors' case, the Term Lenders presented declarations for seven witnesses, along with some 500
accompanying exhibits. All of these witnesses also presented live testimony: Stefan Kaluzny (co-founder and managing director
of Sycamore Partners); James Schwartz (Chief Executive Officer of MGF Sourcing US, LLC, and member of the board of
directors of MGF Sourcing Holdings, Limited); Peter Morrow (co-founder and managing director of Sycamore Partners); Joseph
J. Sciametta (managing director at Alvarez & Marsal North America, LLC); Alan D. Bell (certified public accountant and
retired Ernst & Young LLP audit partner); Holly Felder Etlin (managing director at AlixPartners, LLP); and Adam C. Pritchard
(Frances and George Skestos Professor of Law at the University of Michigan).
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The parties also submitted deposition designations of an additional six individuals who did not appear as live witnesses:
Mark D. Miller (Chief Operating Officer of Aéropostale, Inc.); Elizabeth Ratto (head of the retail finance group at Bank of
America, N.A.); Karin Hirtler-Garvey (chairman of the Aéropostale, Inc. board of directors); Kent Kleeberger (former member
of the Aéropostale, Inc. board of directors); Dary Kopelioff (principal of Sycamore Partners); Kevin Burke (senior associate
at Sycamore Partners); and Jennie Wilson (Chief Financial Officer of MGF Sourcing US, LLC and MGF Sourcing Holdings,
Limited).

Given the extensive trial record and the applicable law, the Court must deny the Debtors' Motion. The Court concludes that
there is not a basis to equitably subordinate the Term Lenders' claims, limit their ability to credit bid, or recharacterize their
loans. The Court is mindful of the high stakes in this case for Aéropostale. But the Court is duty bound to apply the applicable
law to the facts of the case, and the Court's equitable powers are not boundless. This opinion constitutes the Court's findings

of fact and conclusions of law. 1

*376  BACKGROUND

I. The Parties
Aéropostale, Inc. (“Aéropostale” or the “Company”) is a retailer of casual apparel and accessories, serving children and young

adults through its stores and website. (Dick First Day Affidavit ¶ 12). 2  Aéropostale, Inc. is a publicly traded company, and
was until recently listed on the New York Stock Exchange. (Dick First Day Affidavit ¶ 29). Aéropostale, Inc. is the direct
or indirect corporate parent of each of the other Debtors. (Dick First Day Affidavit ¶ 30). As of the end of fiscal year 2015,
the Debtors operated 811 stores in all 50 states and Puerto Rico and 41 stores in Canada. (Dick First Day Affidavit ¶ 13).
The Debtors also have license agreements with unaffiliated third-party operators outside of the United States, under which the
Debtors receive a percentage of inventory purchases or sales as royalty income, in return for the use of their trademarks, trade
name and branding. (Dick First Day Affidavit ¶ 13). The Debtors receive buying commissions for inventory purchases made by
these international licensees from the Debtors' vendors. (Dick First Day Affidavit ¶ 13). While the Debtors design the products
sold in their stores, these products are manufactured by the Debtors' merchandise suppliers. (Dick First Day Affidavit ¶ 22).
As of the Debtors' bankruptcy filing, their two largest merchandise suppliers were LF Sourcing (Millwork) LLC (“Li & Fung”)
and TSAM (Delaware) LLC (d/b/a/ MGF Sourcing US LLC) (“MGF”). (Dick First Day Affidavit ¶ 22).

Sycamore Partners is a private equity firm specializing in retail and consumer investments. (Kaluzny Decl. ¶ 2). Stefan Kaluzny
and Peter Morrow are Co-Founders and Managing Directors of Sycamore Partners. (Kaluzny Decl. ¶¶ 1-2; Morrow Decl. ¶ 3). In
2013, Sycamore Partners created Hummingbird LLC (later renamed Lemur LLC (“Lemur”)), to purchase stock in Aéropostale.
(Kaluzny Decl. ¶ 10). In the summer and fall of 2013, Lemur acquired approximately 8% of Aéropostale's common stock in the
open market. (Dick First Day Affidavit ¶ 29). Lemur paid roughly $8.00 per share, for an approximate total cost of $54 million.
(Kaluzny Decl. ¶¶ 9, 10). The purchase did not provide Sycamore Partners or Lemur with any rights to name board members
or otherwise participate in Aéropostale management. (Kaluzny Decl. ¶ 11).

MGF is a global sourcing company that specializes in apparel and accessories. (Schwartz Decl. ¶ 2). It has relationships with
more than 100 factory organizations, mainly in Asia and Central and South *377  America. (Schwartz Decl. ¶ 2). Customers
place orders with MGF, which then arranges for factories to manufacture the merchandise. (Schwartz Decl. ¶ 2). MGF oversees
the manufacturing process to ensure that merchandise conforms to a customer's specifications and then arranges shipment of the
merchandise to its customer's U.S. distribution centers. (Schwartz Decl. ¶ 2). MGF and its predecessors have been in business
for over 40 years and it employs over 750 people in 13 countries. (Schwartz Decl. ¶ 3). Since November 1, 2011, MGF has been
indirectly majority-owned by an affiliate of Sycamore Partners. (Schwartz Decl. ¶ 3). The managing member of MGF—MGF
Holdings—maintains a board of directors (the “MGF Board”) that monitors performance, sets strategic direction and approves
budgets, and provides input to management regarding significant decisions to be made with respect to MGF. (Schwartz Decl. ¶
4). MGF Holdings is, in turn, majority-owned by an investment fund affiliated with Sycamore Partners and Sycamore Partners
therefore has the power to elect the MGF Board. (Schwartz Decl. ¶ 6). James Schwartz is the Chief Executive Officer and
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President of MGF and the President of MGF Holdings and has been employed by MGF and its predecessors for more than 33
years. (Trial Tr. 99:8-19, Aug. 16, 2016 (Schwartz)). Jennie Wilson is Chief Financial Officer of MGF and MGF Holdings and
reports to Mr. Schwartz. (DX 407, Wilson Dep. Tr. 9:8-10:4.)

As of their bankruptcy filing, the Debtors had outstanding debt obligations of around $223 million, which were secured by
substantially all of the Debtors' assets. (Dick First Day Affidavit ¶ 33). This debt was comprised of (i) an asset-based revolving
credit facility (the “Prepetition ABL Agreement”) with Bank of America, N.A., and (ii) a term loan (the “Prepetition Term
Loan Agreement”) with the Term Lenders. (Dick First Day Affidavit ¶¶ 33, 37). The two Term Lenders are both affiliates
of Sycamore Partners. The first, Aero Investors, is an investment vehicle that was formed by Sycamore Partners' domestic
investment funds for the purpose of funding the Prepetition Term Loan transaction. (Kaluzny Decl. ¶ 24). The second, MGF
Holdings, is indirectly majority-owned by Sycamore Partners' offshore investment funds. (Kaluzny Decl. ¶ 24). MGF Holdings

is the direct parent of MGF. (Kaluzny Decl. ¶ 24). 3

II. The Term Loan, the Sourcing Agreement, and the Credit Review Provision
In fiscal year 2013, the company had negative earnings before interest, taxes, depreciation, and amortization (“EBITDA”) of
$69.1 million. (Trial Tr. 19:21-23, Aug. 17, 2016 (Dick)). Additionally, in fiscal year 2013 there was a decline in Aéropostale's
working capital of $100 million and a loss of $185.2 million. (CEX 509, Miller Dep. Tr. 35:21-36:14). In January 2014, therefore,
the Debtors hired Barclays to provide advice on transactions to provide liquidity and aid in turnaround efforts at Aéropostale.
(CEX 054 at AERO_0050314). Barclays and Aéropostale received financing proposals from several entities, including Advent
International and Li & Fung. (CEX 061 at 0050421-25; CEX 509, Miller Dep. Tr. 44:2-45:10, 54:23-56:9.) As part of this
process, Aéropostale's then-Chief Executive Officer Tom Johnson reached out to Stefan Kaluzny at Sycamore Partners about
the possibility of financing, resulting in Sycamore Partners and Aéropostale negotiating a multi-faceted *378  transaction over
the next several months. (Kaluzny Decl. ¶¶ 13-16).

Sycamore Partners offered several different proposals to the Debtors, including loans from Sycamore Partners at 10% interest,
loans from MGF Holdings at 0.00% interest coupled with a sourcing agreement rebate mechanism that could be used as the
source of cash to repay the loan, and loans that combined both concepts. (CEX 061 at AERO_0050423-25; CEX 509, Miller
Dep. Tr. 53:16-54:2, 56:10-57:21; Kaluzny Decl. ¶ 14). The Debtors also considered financing proposals from parties other than
Sycamore Partners. (CEX 061 at AERO_0050421-25; CEX 509, Miller Dep. Tr. 44:2-45:10, 54:23-56:9). Aéropostale's board
ultimately chose Sycamore's $150 million financing package, which included a sourcing agreement with MGF, over several
other third-party proposals. (CEX 509, Miller Dep. Tr. 57:22-59:12). Aéropostale's former Chief Financial Officer and current
Chief Operations Officer Mark Miller testified that the board selected this option in part based on “a hope that the MGF aspect
of the arrangement would open up a new source of production for us that could be mutually beneficial.” (CEX 509, Miller Dep.
Tr. 58:16-19). The $150 million in liquidity provided was also “an important factor.” (CEX 509, Miller Dep. Tr. 59:8-12).

The Debtors and the Term Lenders entered into the Prepetition Term Loan Agreement in May 2014. (DX 005). The loan is split
into two tranches: (i) $100 million in Tranche A, funded by Aero Investors with an interest rate of 10%, a five-year maturity
and all principal due at maturity, and (ii) $50 million in Tranche B, funded by MGF Holdings with an interest rate of 0.00%, a
ten-year maturity and annual required principal payments of $5 million. (Dick First Day Affidavit ¶ 38; Kaluzny Decl. ¶ 24).
The Prepetition Term Loan Agreement contains a $70 million minimum liquidity covenant. (Dick First Day Affidavit ¶ 38; DX
005 at § 5-12). This liquidity threshold is measured by taking the sum of (a) the Debtors' unused revolving borrowing capacity

under the revolving loan tranche of the Prepetition ABL Agreement (excluding the FILO Facility), 4  and (b) the Debtors' cash
and cash equivalents. (Dick Decl. ¶ 34; DX 005 at § 5-12). The cash component includes cash on hand and cash in corporate
accounts, as well as cash in transit. (Dick Decl. ¶ 34).

The Prepetition Term Loan Agreement requires Aéropostale to provide financial reporting to the Term Lenders, such
as borrowing base certificates, financial statements, and certified compliance certificates, “including a calculation of
Liquidity.” (DX 005 at §§ 5-5, 5-6, 5-7, 5-8). This reporting includes: monthly reports of the Debtors' financial condition
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and the results of operations, which attach a balance sheet, income statement, cash flow, and comparisons of store sales for
the corresponding month of the then immediately previous year, as well as to the Debtors' business plan, and the Debtors'
analysis and discussions of the results; regular quarterly reporting including the same information as the monthly reports but on
a quarterly basis; and annual reporting including forecasts of operations for the subsequent fiscal year. (Dick Decl. ¶ 29). The
Prepetition Term Loan Agreement contains a provision requiring that any information received pursuant to the agreement be

kept confidential. (DX 005 at § 5-11(d)). *379  5  The Term Lenders are, however, permitted to share these reports with their
affiliates, including MGF. (CEX 509, Miller Dep. Tr. 96:5-15, 97:16-98:18).

Additionally, an Investor Rights Agreement entered into in connection with the Prepetition Term Loan Agreement gave Aero
Investors the right to nominate two directors to the Aéropostale board and to select a third independent director jointly with
Aéropostale. (CEX 091 at § 3). Stefan Kaluzny and Julian Geiger, Aéropostale's current Chief Executive Officer, were appointed
by Aero Investors to the board in May 2014. (Kaluzny Decl. ¶ 28). That same month, Kenneth Gilman was jointly selected to
be an independent director. (Kaluzny Decl. ¶ 28). Mr. Geiger had previously been the Chief Executive Officer of Aéropostale
from August 1998 to February 2010 and was reappointed to that position by Aéropostale's board of directors in August 2014.
(Kaluzny Decl. ¶ 34; Geiger Decl. ¶ 4). Mr. Kaluzny resigned from the Aéropostale board in April 2015. (Kaluzny Decl. ¶ 39).
He was replaced as the Sycamore-designated director by Kent Kleeberger. (Trial Tr. 69:24-70:1, Aug. 17, 2016 (Dick)).

The Prepetition Term Loan financing package also required that one of the Debtors would enter into a “sourcing agreement”
to purchase merchandise from MGF. In May 2014, therefore, Aéropostale Procurement Company, Inc. (“Aéro Procurement”)
entered into a nonexclusive sourcing agreement with MGF (the “Sourcing Agreement”). (Dick First Day Affidavit ¶ 23; Dick
Decl. ¶ 6; Schwartz Decl. ¶ 33). The Tranche B loan was used to secure obligations to MGF under the Sourcing Agreement. (Dick
First Day Decl. ¶ 38). The obligations of Aéro Procurement under the Sourcing Agreement were guaranteed by Aéropostale.
(Dick Decl. ¶ 6). In exchange for a 0.00% interest rate on the $50 million Tranche B portion of the loan, the Sourcing Agreement
required the Debtors to purchase from MGF a minimum volume of $240 million of product for the first two years of the
agreement and $280 million for the third through the tenth year. (DX 006; Dick Decl. ¶ 6; Schwartz Decl. ¶ 34, Morrow Decl. ¶¶
11–12). If the Debtors failed to meet the minimum volume requirement in any given year, they were required to pay a shortfall
commission to MGF, which was based on a scaled percentage of the shortfall during the applicable period. (Dick Decl. ¶ 6;
Schwartz Decl. ¶ 34). The minimum volume requirement and shortfall commission were to begin in 2016, with the Sourcing
Agreement remaining in effect for 10 years. (Dick Decl. ¶ 6; Schwartz Decl. ¶ 34). The Sourcing Agreement also required MGF
to pay the Debtors an annual rebate of up to $5 million based on the volume of annual purchases made by the Debtors in a given
year. (Dick Decl. ¶ 6; Schwartz Decl. ¶ 35). The rebate was to be applied towards the payment of the required amortization
under the Tranche B loan provided by MGF Holdings. (Dick Decl. ¶ 6; Morrow Decl. ¶ 11).

Important for the present dispute, the Sourcing Agreement gave MGF the right to declare a “Credit Review Period” if the

Debtors' liquidity dropped below $150 million *380  (the “Credit Review Period”). 6  (Dick Decl. ¶ 7; DX 006 at 2). The
$150 million liquidity trigger under the Sourcing Agreement was measured in the same manner as the $70 million liquidity
measurement in the Prepetition Term Loan Agreement: basically revolving borrowing base (excluding the FILO Facility), plus
available cash. (Dick Decl. ¶ 34; DX 005 at § 5-12).

Outside of a Credit Review Period, payment by the Debtors under the Sourcing Agreement was due to MGF 30 days after
delivery of the order to the Debtors' distribution center. (Dick Decl. ¶ 44; Schwartz Decl. ¶ 36). But if a Credit Review Period
was declared, MGF had the ability to adjust payment terms. (DX 006). Specifically, Section 4(b)(ii) of the Sourcing Agreement
provided that:

Unless another payment schedule is expressly contained in an Order created under this Agreement,
Vendor's standard payment terms will apply (i.e., U.S. Dollars, immediately available funds, net 30 days,
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or, during a Credit Review Period such other shorter number of days or up-front terms as deemed prudent
by [MGF] in the exercise of it [sic] reasonable credit judgment).

(DX 006 at 11) (emphasis added). This Credit Review Period provision was an important term to MGF and Sycamore Partners,
and negotiations on it continued until shortly before signing the transaction. (Kaluzny Decl. ¶¶ 20–22; Morrow Decl. ¶¶ 13–22;
Schwartz Decl. ¶¶ 36–40; CEX 082). The purpose of this provision was to protect MGF from Aéropostale's declining liquidity.
(Trial Tr. 76:13-18, Aug. 17, 2016 (Dick)).

Although the liquidity threshold was in the Sourcing Agreement, the top Aéropostale executives were unaware of it or how it was
properly calculated. Mr. Dick, the Chief Financial Officer, was not aware until January 2016 that the Sourcing Agreement had
a $150 million liquidity threshold. (Trial Tr. 58:22-59:8, Aug. 17, 2016 (Dick); Dick Decl. ¶ 23). The Debtors' Chief Executive
Officer, Julian Geiger, never saw the Prepetition Term Loan Agreement, did not learn of the $150 million liquidity threshold
until February 24, 2016, was “surprised” when he learned of it, and did not know whether Debtors' liquidity calculations were
consistent with the contract. (Trial Tr. 18:20-25, 19:12-15, 63:5-64:3, Aug. 16, 2016 (Geiger)). When Mr. Geiger learned of the
liquidity threshold, he asked Mr. Miller, the Chief Operating Officer, whether he was aware of the provision, and Mr. Miller
informed him that he was only “vaguely” aware of it. (Trial Tr. 63:14-23, Aug. 16, 2016 (Geiger)).

Attached as Exhibit B to the Sourcing Agreement is a document entitled “Aéropostale's Purchase Order Terms and
Conditions.” (Dick Decl. ¶ 9; DX 006 at 35-39). It provides that: “[t]he prices herein shall not be increased and the quantities and
shipment dates shall not be changed without Aéropostale's written consent.” (Dick Decl. ¶ 9; DX 006 at 35). It also states that:

*381  Any terms or conditions set forth on Vendor's invoices, billing statements, acknowledgment forms,
or any other documents which are inconsistent with this order shall be of no force or effect without
Aéropostale's written consent.

(Dick Decl. ¶ 10; DX 006 at 35).

III. Aéropostale's Declining Business Performance
The Debtors' operations were profitable for many years, but declining mall traffic, a highly competitive retail environment, and
a shift in customer demand from apparel to technology and personal experiences began to contribute to the Debtors' declining
financial performance. (Dick Decl. ¶ 13). Already declining in 2013, Aéropostale's financial results and performance continued
to deteriorate throughout 2014 and 2015. (CEX 142). Fiscal year 2014 saw a negative EBITDA of $63.5 million. (Trial Tr.
19:24-20:5, Aug. 17, 2016 (Dick)). And in fiscal year 2015, there was negative EBITDA of $69.5 million, despite the company
previously projecting that it would break even. (Trial Tr. 20:6-18, Aug. 17, 2016 (Dick)). In fiscal 2015, Aéropostale announced
a net loss in the fourth quarter of $21.7 million. (CEX 425, Ex. 99.1 at 1; Trial Tr. 46:3-5, Aug. 17, 2016 (Dick)). This was 50%
larger than the fourth quarter loss from 2014, which was $13.5 million. (CEX 425, Ex. 99.1 at 1; Trial Tr. 46:6-8, Aug. 17, 2016
(Dick)). For fiscal 2015, comparable sales decreased 8.6% and net sales decreased 18% from the year before. (CEX 425, Ex.
99.1 at 1; Trial Tr. 226:6–17, Aug. 17, 2016 (Ferrell)). In fiscal 2015, there was a net loss $136.9 million and an operating loss
of $119.4 million. (CEX 425, Ex. 99.1 at 2; Trial Tr. 226:18-25, Aug. 17, 2016 (Ferrell)).

In response to declining revenues and continued financial troubles, the Debtors began to restructure and streamline their
businesses. (Dick Decl. ¶ 13). Initiatives to this effect included beginning to right-size the Debtors' store base in early 2014
through lease buyouts, negotiating more competitive rents and closing underperforming stores. (Dick First Day Affidavit ¶¶ 51,
52; Dick Decl. ¶ 14). Beginning in 2016, the Debtors also created a two-store format, which split the Debtors' stores between a
factory format and a traditional mall format. (Dick Decl. ¶ 15). Factory stores were located primarily in outlet malls and value
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focused B and C mall locations and offered the Debtors' core merchandise, including logo-bearing merchandise. (Dick Decl.
¶ 15). Mall format stores were located in higher-end A and B malls and focused on updated, classic merchandise, while de-
emphasizing logo-bearing products. (Dick Decl. ¶ 15). The factory store model was rolled out in 460 stores. (Dick Decl. ¶ 15).
Thus far, in fiscal year 2016, the factory stores are achieving 4.1% sales comparables over the same stores last year while also
increasing the merchandise margin, which is the sale price of goods less the cost of goods. (Dick Decl. ¶ 16; DX 046). As a
result, the Debtors did not have to provide greater discounts in order to drive increased sales at the factory stores. (Dick Decl. ¶
16). The Debtors provided confidential data about the preliminary results in the second quarter of 2016, for both factory stores
and mall stores in year over year same store comparables. (Dick Decl. ¶ 18; DX 046). They also provided confidential data
about actual results in mall stores for year over year sales. The actual results in mall stores also showed significantly increasing
merchandise margin dollars by 6.5% over the prior year. (Dick Decl. ¶ 18). In 2016, the Debtors also developed new brands for
the 2016 back-to-school season, reduced their corporate payroll to approximately 100 employees, and pursued various other
initiatives. (Dick Decl. ¶ 15).

*382  In January 2016, concerns regarding liquidity and their financial future prompted the Debtors to hire Stifel to explore
strategic alternatives. (Trial Tr. 84:4-10, Aug. 17, 2016 (Dick); Trial Tr. 31:22-24, Aug. 16, 2016 (Geiger); Trial Tr. 199:10-12,
Aug. 16, 2016 (Doak)). At the end of that same month, the Debtors' board of directors held a meeting where it decided that
at the March board meeting, “there will be a presentation on bankruptcy and the checklist/timeline will be reviewed.” (CEX
242 at 7; Trial Tr. 35:5-12, Aug. 16, 2016 (Geiger); Trial Tr. 102:23-103:7, Aug. 17, 2016 (Dick)). That meeting occurred
sooner than planned. On February 11, 2016, a bankruptcy attorney from the law firm Weil Gotshal & Manges LLP attended a
telephonic board of directors' call on February 11, 2016. (CEX 256 at 1; Trial Tr. 36:6-8, Aug. 16, 2016 (Geiger)). On that call, “a
discussion ... occurred regarding starting a process to market the company.” (CEX 256 at 2; Trial Tr. 35:19-36:5, Aug. 16, 2016
(Geiger)). On February 25, 2016, Debtors' board held another telephonic board meeting where they discussed disputes with
Li & Fung and MGF—its two largest suppliers—and David Dick “discussed his upcoming ‘going concern’ discussions with
[accounting firm] BDO as part of the 10-K process.” (CEX 271 at 2). Mr. Dick agreed that by February 24, 2016, Aéropostale
could reasonably be described as a distressed company, with its stock at risk of being de-listed and bankruptcy advisors in place.
(Trial Tr. 111:19-112:3, Aug. 17, 2016 (Dick)).

IV. Problems Between the Debtors and MGF and the Term Lenders
MGF was aware of the Debtors' weak sales trends and financial condition at the start of the relationship in May 2014, but
believed that MGF could do business with the Debtors on 30-day terms. (Schwartz Decl. ¶ 50). But throughout 2014 and 2015,
the Debtors continued their sales declines and high rate of cash burn. (Schwartz Decl. ¶ 51). In the third quarter of 2014, the
quarterly credit review report produced by MGF's finance staff stated on its “Recommendations Summary” page with respect
to Aéropostale that “[t]he Company has declining sales, earnings, and bottom line income during Q2-FY14 compared to last
year and prior quarter. ... However, the Company maintains a fairly strong balance sheet with sufficient assets to cover their
obligations.” (CX 346 at 2; Schwartz Decl. ¶ 59). But MGF continued to plan and budget for an ongoing sourcing relationship,
with Aéropostale's sales growth as one of four key initiatives MGF set for 2015. (Schwartz Decl. ¶ 53).

The quarterly credit review reports produced by MGF's finance staff reflected increasing concern throughout the sourcing
relationship. Aéropostale's overall credit score on those reports ranged between 1.21 and 2.29, below the average of its other
customers and well below the “fair” credit threshold of 3.0. (CEX 346; CEX 347; CEX 348; Schwartz Decl. ¶ 59). Throughout
2015, MGF was concerned about the risk posed by the Debtors and believed that the Debtors might fall below the $150 million
liquidity threshold in the Sourcing Agreement. (Schwartz Decl. ¶ 52). These concerns were magnified by the broadly struggling
teen retailer market, as well as questions received by MGF from its factories regarding the Debtors' financial condition and their
expressed worry that they might not be paid. (Schwartz Decl. ¶¶ 52, 54). In the first quarter of 2015, the quarterly review report's
“Recommendations Summary” page stated that “[w]hile the Company maintains a fairly strong balance sheet with sufficient
assets to cover its current obligations, its cash flow is still negative, despite reduced CapEx spends, and debt is *383  steadily
increasing. It has an unused credit line of $116M, but this should not be relied upon for backup.” (CEX 347 at 3; Schwartz Decl.
¶ 59). In the third quarter of 2015, the report's “Recommendations Summary” page noted “we should continue to monitor their
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financial performance as they show signs of financial struggle.” (CEX 348 at 3; Schwartz Decl. ¶ 59). In late 2015, MGF began
to closely monitor Aéropostale's performance. (Schwartz Decl. ¶ 58; CEX 200 at 20).

MGF monitored the Debtors' liquidity through the monthly financial reports that the Debtors were required to provide the Term
Lenders and through the Debtors' quarterly earnings releases. (Schwartz Decl. ¶ 40). MGF also monitored the Debtors' quarterly
financials and earnings conference calls. (Schwartz Decl. ¶ 51). MGF periodically received information about the Debtors'
financial situation from employees of Sycamore Partners. (Schwartz Decl. ¶ 40). The information provided to Sycamore in its
capacity as a lender under the Prepetition Term Loan Agreement disclosed the Debtors' internal financial information, including
a balance sheet, Aéropostale's liquidity position, including its availability under Aéropostale's revolving line of credit which
was part of the Prepetition ABL Agreement, and available cash. (Dick Decl. ¶ 30).

In December 2015, the Debtors provided certain projections for the 2016 fiscal year to the Term Lenders, including borrowing
base certificates, preliminary cash flow projections, and consolidated balance sheet preliminary projections. (Dick Decl. ¶ 31;
DX 051). At a meeting on December 7, 2015, the MGF Board discussed Aéropostale credit risk. (Schwartz Decl. ¶ 55). In its
presentation, management reported that “Aéropostale is current on existing A/R balance (30 day payment terms), but could burn
through existing cash and available credit by Q2 2016 based on existing loss and declining sales trends.” (Schwartz Decl. ¶ 55;
CEX 200 at 20). Management reported that MGF had $34.9 million in total exposure to the Debtors at that time, approximately
half of which was accounts receivable for merchandise delivered on 30-day payment terms. (Schwartz Decl. ¶ 55; CEX 200
at 20). The other half was based on orders in process, including “fabric liability” incurred at the first step in the production
process. (Schwartz Decl. ¶ 55; CEX 200 at 20). Management reported that MGF's exposure to the Debtors “could double at
peak volume in 2016 with the sales budget at the MVC [minimum volume commitment] ($240MM).” (Schwartz Decl. ¶ 55;
CEX 200 at 20). This $34.9 million in existing exposure was already approaching the amount of MGF's EBITDA cushion for
maintaining compliance with the covenants in its credit agreements (although the amounts of its leverage ratio and fixed charge
coverage ratio are confidential), so that non-payment by the Debtors could wipe out the liquidity that MGF needed to avoid

defaulting on its own loans. (Schwartz Decl. ¶ 56; CEX 200 at 36). 7  But MGF, at that time, did not believe that a Credit Review
Period had been triggered. (Schwartz Decl. ¶ 57).

*384  In January 2016, the Term Lenders analyzed the 2016 financial projections the Debtors had sent in late December and
calculated that the Debtors would fall $15 million below the Sourcing Agreement's $150 million threshold in April 2016, $50
million below in May 2016, and come within $5 million in February 2016. (DX 016; CEX 018; Morrow Decl. ¶ 39; DX
404, Burke Dep. Tr. 165:11-16, 166:24-167:19, 168:8-169:5). This analysis based on the Debtors' financial projections caused
concern, especially considering the Debtors' history of underperforming on their projections. (Kaluzny Decl. ¶¶ 40-41, 43-44;
Morrow Decl. ¶¶ 37-42).

On January 29, 2016, the Debtors provided a package (the “January Package”) to the Term Lenders that included a borrowing
base certificate, and a variety of additional financial information. (Dick Decl. ¶ 30; DX 050). The borrowing base certificate

provided a calculation of availability under the revolving credit facility. (Dick Decl. ¶ 30; DX 050). 8  The January Package
reflected the Debtors' view that the availability under the revolving credit facility was $103,876,000 and that it had a borrowing
base of $143,633,000. (Dick Decl. ¶ 30; DX 050). The January Package also reflected availability under the FILO Facility of
$40,000,000. (Dick Decl. ¶ 35; DX 050).

Executives from the Debtors and MGF met on February 2, 2016, to discuss the status of the parties' relationship. (Dick Decl.
¶ 42; Schwartz Decl. ¶ 61). MGF states that it requested the meeting to better understand the Debtors' financial condition and
liquidity position, in order to determine the risk posed by Aéropostale to MGF. (Schwartz Decl. ¶ 61). At the meeting, MGF
inquired about increasing the number of orders the Debtors placed with MGF and actions MGF could take to reduce lead times
on product and streamline the delivery of goods. (Dick Decl. ¶ 42). But MGF's concerns also were heightened by information
the Debtors' management presented, which showed that Aéropostale's financial condition was actually worse than MGF had
believed based on MGF's own analysis of Aéropostale's quarterly financials and monthly financial reports to the Term Lenders.
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(Schwartz Decl. ¶ 61; DX 407, Wilson Dep. Tr. 71:4-72:2; 88:14-25). MGF did not mention the Credit Review Period or the
$150 million liquidity threshold. (Dick Decl. ¶ 42).

By February 2016, Aéropostale's stock price fell to $0.26 per share. (Kaluzny Decl. ¶ 48). Lemur sold the entirety of its
Aéropostale stock between February 3 and February 8, 2016, resulting in proceeds of approximately $1 million. (Kaluzny Decl.
¶ 49). This was approximately $53 million less than what Lemur initially paid for the shares. (Kaluzny Decl. ¶ 49).

After analyzing the January month-end borrowing base certificate, financial statements, Aéropostale's projections and publicly
available information, the Term Lenders concluded in mid-February that Aéropostale was below $150 million in liquidity.
(Morrow Decl. ¶¶ 40-41; DX 404, Burke Dep. Tr. 190:14-21).

Pursuant to the Prepetition Term Loan Agreement, the Debtors provided the Term Lenders with another borrowing base
certificate on February 11, 2016 (the “February Package”) reflecting the Debtors' view of a borrowing base of $130,823,000
consisting of Availability (Revolving Credit) of $96,355,000 and Borrowing Base (FILO) of $34,468,000. (Dick *385  Decl. ¶
36; DX 052). The February Package was the last financial document provided by Debtors prior to MGF asserting in the February
24th letter that the $150,000,000 liquidity threshold had been breached. (Dick Decl. ¶ 36).

On February 24, 2016, the MGF Board held a regularly-scheduled board meeting. (Schwartz Decl. ¶ 62). According to Messrs.
Kaluzny, Morrow, and Schwartz, the Debtors' poor performance and liquidity were discussed among the board members both
before and during the meeting. (Kaluzny Decl. ¶ 45; Morrow Decl. ¶¶ 41-42; Schwartz Decl. ¶¶ 62-66). At the meeting, the
MGF Board discussed the risk Aéropostale posed to MGF, with all present agreeing that Aéropostale had dropped below the
$150 million liquidity threshold in the Sourcing Agreement based on available information. (Schwartz Decl. ¶ 63). They all
expressed doubts about Aéropostale's ability to survive and pay MGF what it was owed. (Schwartz Decl. ¶ 63). The MGF Board
decided to continue doing business with Aéropostale, but to revise payment terms. (Schwartz Decl. ¶ 65).

On February 24, 2016, Mr. Schwartz called Mr. Miller to inform him that MGF was declaring a Credit Review Period and seeking
cash in advance terms on future orders. (Trial Tr. 110:18-23, Aug. 17, 2016 (Dick)). That same day, MGF sent a letter signed
by Mr. Schwartz to the Debtors (the “February 24 Letter”). (DX 024). The February 24 Letter notified the Debtors that “upon
information and belief, a Credit Review Period has been triggered, as Aéropostale's Liquidity is less than $150,000,000.” (DX
024). Citing to Section 4(b)(ii) of the Sourcing Agreement, MGF stated that they were adjusting the payment terms and that for
future orders, the Debtors must either provide “an irrevocable standby letter of credit” in the amount of such orders or deliver
funds concurrent with the placement of the order. (DX 024). Thus, full payment was due at the time of placement of an order
or, based on the typical lead time for manufacturing and delivering goods, at least 90 days before the goods were received by
the Debtors at their distribution center. (Dick Decl. ¶ 41). By the time the February 24 Letter, MGF's exposure to Aéropostale
had grown to approximately $50-60 million and MGF believed that exposure would increase to approximately $80-100 million
as new orders came in. (Schwartz Decl. ¶ 67).

Aéropostale responded with a letter signed by Marc Schuback, Aéropostale's General Counsel, dated February 26, 2016. (CEX
489). The letter stated that the Debtors disagreed with the assertion that a Credit Review Period had been triggered. (CEX 489).
It noted that MGF's letter “provides absolutely no basis for your conclusion and only states that it is written on ‘information
and belief.’ ” (CEX 489). It went on to “request that you provide us with information evidencing your conclusion that a Credit
Review Period has been triggered as well as identifying the source(s) of such information. Given your letter, we assume that
you should have no problem easily furnishing this information.” (CEX 489). The letter did not attempt to demonstrate that the
Debtors were above $150 million in liquidity. (CEX 489).

On February 29, 2016, MGF sent a second letter signed by Jennie Wilson, MGF's Chief Financial Officer (the “February 29
Letter”). (DX 025). This letter notified the Debtors that pursuant to Section 4(b)(ii) of the Sourcing Agreement, no pending
orders would be delivered unless the Debtors paid MGF the full amount of such order prior to the date the order was to be
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shipped by MGF's third party logistics provider from the U.S. port to the Debtors. (DX 025). This immediately halted delivery
*386  of all pending orders for merchandise by MGF unless the Debtors paid in full prior to shipment. (Dick Decl. ¶ 44).

On March 1, 2016, the Debtors responded with a letter signed by outside counsel at Weil, Gotshal & Manges LLP. (CEX
491). The letter again questioned how MGF had determined that a Credit Review Period was triggered and asserted that
MGF's conclusion was based on information obtained “unlawfully.” (CEX 491). The letter further asserted that cash in
advance terms were “neither prudent nor reasonable and threatens to cause significant harm to Aéropostale, its business and its
shareholders.” (CEX 491). The letter asserted that MGF's actions were a breach of the Sourcing Agreement and

demand[ed] that you retract your letter immediately and confirm that MGF will resume shipments in the
ordinary course in compliance with the Sourcing Agreement. Aéropstale and MGF can then meet among
[sic] to discuss any concerns that you may have and how to move forward in a reasonable manner and
in compliance with the terms of the Sourcing Agreement.

(CX 491). The letter stated that it would hold MGF and its affiliates responsible for damages and loss if MGF did not rescind its
requirements, and noted that the Debtors were evaluating other actions to protect Aéropostale. (CEX 491). Soon thereafter, Mr.
Schwartz called Mr. Miller to discuss how to operationalize a process for the new payment terms MGF had demanded. (CEX
509, Miller Dep. Tr. 268:25–269:7). Mr. Miller responded that the Debtors had not breached the liquidity threshold, so there
was “nothing really to talk about.” (Trial Tr. 158:19-159:3, Aug. 16, 2016 (Schwartz)).

The Debtors concede that they did drop below the $150 million liquidity threshold under the Sourcing Agreement by the
last day of February 2016, though they learned this information after the fact. (Dick Decl. ¶ 40). As of February 27, 2016,
Aéropostale's month-end financials indicated that the Debtors' liquidity would be approximately $129 million. (Trial Tr. 67:8–
11, Aug. 17, 2016 (Dick)). Mr. Dick, the Debtors' CFO, now has no reason to believe that the Debtors' liquidity was above
the $150 million threshold three days earlier on February 24, 2016. (Trial Tr. 67:15-23, Aug. 17, 2016 (Dick)). In fact, the
Debtors had unknowingly been incorrectly calculating the liquidity threshold by including FILO in the borrowing capacity
and by double counting credit card receivables. (Trial Tr. 64:7-66:6, 68:10-69:3, 73:3-76:12, 93:12-20, 96:4-12, Aug. 17, 2016
(Dick)). Mr. Dick did not realize this until months after the fact. (Trial Tr. 96:10-12, Aug. 17, 2016 (Dick)). As a result of
their incorrect inclusion of FILO availability, the Debtors systematically overstated their own liquidity by between $34 and $40
million, depending on the month forecasted. (Trial Tr. 93:17-94:25, Aug. 17, 2016 (Dick)). This led the Debtors to overstate
their liquidity on numerous occasions, including: (a) throughout January and February 2016, when they began to monitor it,
and (b) after February 24, 2016, when denying they were in a Credit Review Period. (CEX 318; Debtors' Trial Brief ¶ 38; Trial
Tr. 143:11-144:23, Aug. 17, 2016 (Dick)).

Between April 1, 2016, and April 8, 2016, the Debtors and MGF came to interim agreements with respect to certain shipments.
(Trial Tr. 127:15-24, Aug. 17, 2016 (Dick); Dick Decl. ¶ 52)). The Debtors ultimately paid MGF approximately $15.8 million
to ship goods and MGF delivered some, but not all, of the outstanding inventory of the Debtors. (Dick Decl. ¶ 52). Subsequent
to the Debtors' bankruptcy filing on May 4, 2016, the Debtors and MGF settled the rest of their supply dispute. *387  The
Debtors released their claims against MGF in exchange for other consideration, including MGF's agreement to ship. (Trial Tr.
129:7-14, Aug. 17, 2016 (Dick)). On May 24, 2016, this Court entered an order pursuant to Bankruptcy Rule 9019 approving a
separate settlement agreement between Debtors and MGF resolving all disputes regarding the Credit Review Period as between
MGF and Debtors. [ECF Nos. 168, 189].

MGF suffered consequences upon the post-bankruptcy termination of its relationship with the Debtors, including reduced sales,
expense leverage, and leverage with logistics providers, and through what MGF characterizes as the waste of the management
time and attention that went into developing the relationship with the Debtors. (Schwartz Decl. ¶ 74). MGF ultimately laid off
approximately half of the employees it hired or transferred to service the Debtors' account. (Schwartz Decl. ¶ 75).
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V. Aéropostale's Vendors
It is impossible to understand the dispute before the Court without some additional background about how MGF conducts
its business. Entering into a new customer relationship—like the one with Aéropostale in 2014—requires significant effort
and expense for MGF upfront and throughout the relationship and may require the hiring of dozens of people specifically
for that relationship. (Schwartz Decl. ¶ 14). MGF must first work with the customer to understand the merchandise to be
manufactured, including price, design, technical, merchandising and logistical matters. (Schwartz Decl. ¶ 13). MGF must also
identify appropriate factories for manufacturing the merchandise and work with those factories to ensure that the products meet

customer specifications, price targets and production timelines. (Schwartz Decl. ¶ 13). 9  Because of this process, the first year
or two of a new customer relationship may involve errors and misunderstandings regarding pricing, product specifications,
sampling, logistics and other issues. (Schwartz Decl. ¶ 15). These problems typically become fewer as the relationship continues
and the parties become accustomed to working together. (Schwartz Decl. ¶ 15).

MGF's margins on sales to new customers are lower than those to established customers, because of the time and expense
necessary to develop an efficient sourcing system, combined with customers that often demand low pricing immediately.
(Schwartz Decl. ¶ 16). MGF therefore takes a long-term view of its customer relationships, expecting to make little profit early
for the sake of building the relationship with the understanding that increased profits will follow as that relationship progresses.
(Schwartz Decl. ¶¶ 16-17). MGF believes that a sourcing relationship lasting only a year or two would generally not be worth
the trouble and expense. (Schwartz Decl. ¶ 17).

*388  One of the biggest risks to MGF's business is customer credit risk, specifically, that customers will not be able to pay for
merchandise that MGF has spent money to source for them. (Schwartz Decl. ¶ 18). MGF incurs increased financial exposure
to the credit of its customers at each step in the production process, and that exposure is not eliminated until the customer pays
for the merchandise at the end of the order cycle. (Schwartz Decl. ¶ 19). For instance, fabric dyed to a customer's specifications
cannot easily be used for other orders and MGF is obligated to pay the factories for it pursuant to their contracts, even if MGF's
customer fails to pay MGF for the finished apparel. (Schwartz Decl. ¶ 19). Likewise, once the dyed fabric is cut into the shapes
and sizes required for the customer's order, it is impossible to use it for any other order and MGF is obligated to pay the factory
for both the fabric and the effort and expense involved in cutting it. (Schwartz Decl. ¶ 20). When the garments are complete
and trucked to the customer's distribution centers, MGF is committed to the factories and the logistics providers for additional
expenses, plus import duties payable upon landing goods in the United States. (Schwartz Decl. ¶ 20).

MGF's options are limited if a customer fails to pay. (Schwartz Decl. ¶ 22). If the merchandise is already delivered to the
customer, then MGF must seek payment through the legal process. (Schwartz Decl. ¶ 22). If MGF has not yet delivered the
merchandise, and the order is halted mid-stream, then MGF Sourcing must sell the merchandise to liquidators, which results in
a significantly lower dollar amount because the merchandise may be unfinished or may be located in a foreign country where
its style and branding do not appeal to local consumers. (Schwartz Decl. ¶ 22). MGF's ability to liquidate merchandise is often
further restricted by provisions in sourcing contracts that prevent MGF from selling products with the customer's branding.
(Schwartz Decl. ¶ 22).

MGF depends on timely payments by its customers to finance its operations and to meet financial covenants in its own credit
agreements, including staying below a maximum leverage ratio (net debt divided by adjusted EBITDA) and above a minimum
consolidated fixed charge coverage ratio (free cash flow divided by debt service charges). (Schwartz Decl. ¶ 23). Violation
of these covenants would allow MGF's lenders to exercise their contractual remedies, thereby disrupting MGF's business and
threatening its survival. (Schwartz Decl. ¶ 23). MGF monitors its compliance with its financial covenants and its EBITDA
cushion—the amount of EBITDA above the minimum amount required to remain in compliance. (Schwartz Decl. ¶ 24).

Because of the importance of its customers' creditworthiness, MGF monitors the performance and financial condition of its
customers. (Schwartz Decl. ¶ 25). Additionally, factory owners in other countries often monitor press coverage of the MGF
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customers for whom their products are destined, and seek assurance from MGF when negative reports cause them concern
about the ability of the customer to pay. (Schwartz Decl. ¶ 25). MGF has declined new business because of doubts about the
customer's liquidity and ability to pay and in one case stopped doing business with a large existing customer due to persistent
unresolved liquidity problems that caused MGF to doubt whether the customer could continue to pay for its merchandise.
(Schwartz Decl. ¶ 26).

MGF produces weekly reports tracking the performance of accounts receivable, which show, by customer, the percentage of
available credit used and the aging of accounts receivable and are reviewed by  *389  MFG senior officers and directors.
(Schwartz Decl. ¶ 27). MGF also prepares quarterly credit review reports that discuss the financial condition and performance of
each of its customers, including analyzing each customer's credit profile based on publicly available information, plus whatever
financial information MGF receives from its customers in the course of the sourcing relationship. (Schwartz Decl. ¶ 28). The
reports include recommendations about whether to increase, decrease, or maintain current credit terms for each customer,
a detailed presentation of their financials, and the calculation of financial ratios relevant to the customer's creditworthiness.
(Schwartz Decl. ¶ 28). The reports assign an overall credit score to each customer based on earnings, balance sheet, growth,
cash generation, and penetration risk, which refers to the risk that MGF share of the customer's overall sourcing volume may
drop. (Schwartz Decl. ¶ 28).

Shortly after the quarterly credit review reports are issued, Mr. Schwartz, MGF's CEO, meets with the CFO, the controller, and
their managers, to discuss the reports, including any threats posed by particular customers and how to protect against them.
(Schwartz Decl. ¶ 29). Representatives of Sycamore Partners do not attend these meetings. (Schwartz Decl. ¶ 29). The discussion
at these meetings typically covers each customer's financial condition, the financial ratios and their implications for credit risk,
and MGF's own financial condition and liquidity requirements. (Schwartz Decl. ¶ 29). On occasion, a customer presenting a
particular credit risk to MGF will be discussed by the MGF Board and a board decision may be made about how to address
the risk. (Schwartz Decl. ¶ 30).

The majority of MGF customers (including eight customers that totaled a significant, but confidential, amount of MGF's net
sales for 2015) are not owned or affiliated with Sycamore Partners. (Schwartz Decl. ¶ 10). Additionally, MGF maintains its own
offices, bank accounts, phone numbers, technology systems and email addresses separate from Sycamore Partners. (Schwartz
Decl. ¶ 11). MGF does business in its own name and generally does not refer to Sycamore Partners in its marketing. (Schwartz
Decl. ¶ 11). MGF also maintains financing separate from Sycamore Partners, which consists of a revolving credit facility with
Bank of America and a term loan facility with KKR Financial, both of which were entered into by MGF under its own name.
(Schwartz Decl. ¶ 11).

Since November 1, 2011, MGF has been indirectly majority-owned by an affiliate of Sycamore Partners. (Schwartz Decl. ¶ 3).
At the time that MGF and the Debtors entered into the Sourcing Agreement, MGF was also owned in party by a company called
L Brands. (Schwartz Decl. ¶ 6). During the period of time that L Brands was a minority owner of MGF Holdings, the MGF
Board had five members that included two Sycamore representatives, two L Brands representatives, and James Schwartz, the
Chief Executive Officer of MGF. (Schwartz Decl. ¶ 6). This was the composition of the MGF Board at the time that it approved
the Sourcing Agreement. Later, L Brands sold its remaining interest in MGF Holdings to Sycamore. (Schwartz Decl. ¶ 6).

The MGF Board currently consists of Mr. Schwartz, as well as Stefan Kaluzny and Peter Morrow, who are both managing
directors of Sycamore Partners. (Schwartz Decl. ¶ 6). The MGF Board meets quarterly. (Schwartz Decl. ¶ 8). At these meetings,
MGF management makes a presentation regarding the company's performance for the prior quarter and the forecast for future
periods, and the MGF Board discusses strategic issues facing the company.  *390  (Schwartz Decl. ¶ 8). MGF has a management
services contract with an affiliate of Sycamore Partners, the details of which are confidential. (Schwartz Decl. ¶ 9). These
personnel include retail specialists with extensive experience in strategic and financial issues relevant to MGF's business.
(Schwartz Decl. ¶ 9). In between MGF Board meetings, management of MGF will occasionally discuss the company's business
with individuals at Sycamore Partners. (Schwartz Decl. ¶ 9).
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To understand the parties' dispute, it is also necessary to know something about the difficulties eluded to earlier between
Aéropostale and its largest prepetition merchandise supplier, Li & Fung. The Debtors were party to a master sourcing agreement
with Li & Fung, dated February 2, 2015 (the “L&F Agreement”). (Dick Decl. ¶ 59; DX 055). The L&F Agreement had an
initial term of 10 years, with a minimum volume requirement of $350 million per year. (Dick Decl. ¶ 59; DX 055). Similar to
the Sourcing Agreement, a failure of the Debtors to meet the minimum volume requirement results in a shortfall commission
to Li & Fung, and the Debtors were also entitled to rebates under the L&F Agreement. (Dick First Day Affidavit ¶ 24; Dick
Decl. ¶ 59; DX 055). Unlike the Sourcing Agreement, the L&F Agreement did not have a liquidity threshold allowing it to
adjust payment terms. (DX 055; CEX 509, Miller Dep. Tr. 232:12-20). It contained no basis for allowing Li & Fung to suspend
shipping other than late payment by the Debtors. (Trial Tr. 25:8-20, Aug. 17, 2016 (Dick)).

As early as November 2015, Li & Fung expressed concerns about the Debtors' finances and liquidity and subsequently took
actions to reduce their exposure. (Dick Decl. ¶ 60; CEX 188; Trial Tr. 48:1-49:13, Aug 16, 2016 (Geiger); Trial Tr. 27:3-17, Aug.
17, 2016 (Dick)). For instance, internal Aéropostale communications during this time period noted Li & Fung was “freaking out”
over Aéropostale's financial performance and gross margin on sales. (CEX 188; Trial Tr. 48:1-49:10, Aug. 16, 2016 (Geiger);
Trial Tr. 27:3-17, Aug. 17, 2016 (Dick)). In December 2015, the Debtors and Li & Fung held a meeting at Li & Fung's request
to address concerns that Li & Fung had expressed to Julian Geiger. (Dick Decl. ¶ 61; Trial Tr. 28:7-14, 29:1-4, Aug. 17, 2016
(Dick); Trial Tr. 49:11-16, Aug. 16, 2016 (Geiger)). At the meeting, there was a broad discussion regarding the Debtors' business
performance, including regarding the Debtors' liquidity, and Li & Fung was provided with financial information in an attempt
to ease their concerns, with Li & Fung being walked through a liquidity sensitivity analysis. (Trial Tr. 29:5-14, Aug. 17, 2016
(Dick); Trial Tr. 49:14-50:5, Aug. 16, 2016 (Geiger)).

The Debtors ultimately agreed to grant Li & Fung a license to re-sell certain goods that the Debtors elected not to purchase, in
the event the Debtors filed for bankruptcy and did not pay for or accept those goods. (Dick Decl. ¶ 64; Trial Tr. 50:17-22, Aug.
16, 2016 (Geiger); Trial Tr. 31:4-32:19, Aug. 17, 2016 (Dick); CEX 193; CEX 217; CEX 218). The Debtors also agreed to grant
Li & Fung critical vendor status in the event of a bankruptcy. (CEX 193; CEX 217; CEX 218). In January 2016, Li & Fung
and the Debtors spoke again to discuss the relationship, specifically amounts owed to Li & Fung under the L&F Agreement,
potential trade terms on a go-forward basis, and the overall state of the Debtors' business. (Dick Decl. ¶ 62; Trial Tr. 36:8-15,
Aug. 17, 2016 (Dick)). Li & Fung was provided with an update about the Debtors' performance in the fourth quarter of 2015 and
provided a preview of performance for the first quarter of 2016. (Dick Decl. ¶ 62). Also at that time, the Debtors requested the
acceleration *391  of a $9.3 million refund payment that was due later in February. (Trial Tr. 36:16-37:2, Aug. 17, 2016 (Dick)).

On February 25, 2016, the Debtors and Li & Fung held a videoconference, during which Li & Fung requested additional
assurances about the Debtors' performance and ways to manage Li & Fung's exposure to Aéropostale. (Dick Decl. ¶ 63; Trial
Tr. 39:5-18, Aug. 17, 2016 (Dick)). Li & Fung stated that they would like to limit their exposure to Aéropostale to $100 million.
(Trial Tr. 54:4-13, Aug. 16, 2016 (Geiger)). The Debtors considered several steps during this time period, such as reducing Li
& Fung's volume commitment by $100 million to limit its credit exposure and reducing Li & Fung's payment terms from net
40 days to net 20 days. (CEX 240; Trial Tr. 55:10-56:24, Aug. 16, 2016 (Geiger)).

In February 2016, Li & Fung was required under the L&F Agreement to pay the Debtors a rebate of $9.3 million, but Li & Fung
unilaterally chose not to make the rebate payment as required. (Dick Decl. ¶ 65; Trial Tr. 38:11-40:10, 41:22-23, Aug. 17, 2016
(Dick)). On March 4, 2016, Li & Fung sent the Debtors a letter seeking shortened payment terms for any goods shipped to the
Debtors under L&F's supply agreement. (Dick Decl. ¶ 65). Li & Fung also held certain shipments and required payment before
taking new orders. (Trial Tr. 41:19-21, 43:8-44; 52:5-8, Aug. 17, 2016 (Dick); CEX 509, Miller Dep. Tr. 206:5-10). They also
unilaterally accelerated payment terms on existing orders that had already been placed, using the shipments they were holding
as leverage. (CEX 478; Trial Tr. 52:5-21, Aug. 17, 2016 (Dick); CEX 509, Miller Dep. Tr. 210:2-17.) Ultimately, the Debtors
and Li & Fung renegotiated the payment terms in their agreement, agreeing to net-20 payment terms on certain orders and
net-7 on others. (Dick Decl. ¶ 65; CEX 322). In consideration for reducing payment terms, Li & Fung provided a 5% rebate
on certain orders. (Dick Decl. ¶ 65; CEX 322).
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Prior to contracting with Li & Fung, Aéropostale had a longstanding sourcing arrangement with a sourcing company named
MMG, which was the sourcing arm of Federated Department Stores. (DX 042 at 37; Trial Tr. 40:3-9, Aug 16, 2016 (Geiger)).
In 2014, MMG was Aéropostale's second largest supplier. (DX 042 at 36). In approximately March 2015, the relationship with
MMG ended because MMG also requested collateral, which Aéropostale refused to provide. (DX 042 at 37; Trial Tr. 40:10-13,
Aug. 16, 2016 (Geiger)).

VI. Expert Witness Testimony
In addition to the historical facts presented at Trial, the parties presented an array of expert testimony in four general areas.
First, the parties offered expert testimony about the Sourcing Agreement and whether the new payment terms imposed during
the Credit Review Period were reasonable. The Debtor's sourcing expert, Deborah Palmer Keiser, opined that MGF's conduct
with respect to the Sourcing Agreement is “inconsistent with generally accepted standards of reasonable credit judgment within
the retail industry.” (Keiser Decl. ¶¶ 15, 52, 59). Specifically, Ms. Keiser opined that it is rare in the retail industry “to permit
a single party to unilaterally alter the terms of an order once a valid purchase order has been placed and for which there is
no evidence of failure to meet the terms of the purchase order.” (Keiser Decl. ¶¶ 53, 54, 55) (citing Sourcing Agreement, DX
006). Ms. Keiser defines “unilateral” action narrowly, stating it constitutes “shutting down the supply chains, shutting down
the supply of product” whereas, she defines parties withholding payments as “industry *392  sparring.” (Trial Tr. 194:10–22,
Aug. 16, 2016 (Keiser)).

Ms. Keiser testified that in her thirty years working with sourcing agents, she has never seen terms that demand payment in full
upon placement of a purchase order. (Keiser Decl. ¶¶ 58, 63). Rather, the most extreme terms she has encountered were 50% due
upon order placement, with ordinary terms applied for the remaining 50%. (Keiser Decl. ¶¶ 58, 64). According to Ms. Keiser,
such terms are applied in the cases of start-ups with no prior payment history and little credit history. (Keiser Decl. ¶¶ 58, 64).

Ms. Keiser opined that MGF's refusal to ship products already ordered is inconsistent with reasonable credit judgment because
in the industry “a reasonable vendor would not seek to adjust purchase order terms retroactively while withholding inventory
as leverage.” (Keiser Decl. ¶ 60). In fact, Ms. Keiser opined, it would be in the sourcing agent's best interest to ship inventory.
(Keiser Decl. ¶ 61). Ms. Keiser testified that it is common for sourcing agents to ease payment terms with brands experiencing
financial difficulty. (Keiser Decl. ¶ 65). Rather than impose payable upon order terms, Ms. Keiser testified that there were
other “more reasonable payment terms and strategies” MGF could have imposed, including for example, “net-20” terms and
amending the Sourcing Agreement to include a provision for a rebate or discount. (Keiser Decl. ¶¶ 68, 69). But she conceded
that, before this case, she had never heard of a credit review provision like that in the Sourcing Agreement. (Trial Tr. 169:6–
19, Aug. 16, 2016 (Keiser)).

Ms. Keiser expressed no opinion on whether it was reasonable for MGF to attempt to control its credit risk with respect to
Aéropostale. (Trial Tr. 179:16–21, Aug. 16, 2016 (Keiser)). She compared the acts of MGF to those of Li & Fung and opined that
the amendment made to the L&F Agreement, which imposed new payment terms on existing orders, is consistent with industry
custom for a company in Li & Fung's position. (Trial Tr. 176:20–177:6, Aug. 16, 2016 (Keiser); CEX 193). Yet she offered
no opinion on whether Li & Fung's decision to limit its credit exposure was reasonable. (Trial Tr. 177:13–16, August 16, 2016
(Keiser)). Ms. Keiser also conceded that the L&F Amendment permitted L&F to make a unilateral change in that they could
exercise their right to “sell off” without conferring with Aéropostale. (Trial Tr. 189:22–25, 192:5–13, Aug. 16, 2016 (Keiser)).

The Term Lenders' expert on the subject, Holly Felder Etlin, had a different take. She opined that MGF's decision to require cash
in advance for new and existing purchase orders was “reasonable under common industry factors for assessing credit.” (Etlin
Decl. ¶¶ 12, 53). Specifically, Ms. Etlin concluded MGF's decision was reasonable because, among other factors, it had
significant credit exposure to the Debtors and the financial circumstances of the Debtors was deteriorating. (Etlin Decl. ¶ 12).
Additionally, Ms. Etlin found the actions that Li & Fung took to protect its own credit exposure to the Debtors supported
her conclusion. (Etlin Decl. ¶¶ 13). Ms. Etlin analyzed MGF's credit risk as related to the Debtors and concluded that it had
significant credit exposure to the Debtors in January and February 2016. (Etlin Decl. ¶ 36, 38). She noted/relied upon the fact
that, as of February 12, 2016, MGF forecasted its credit exposure to $45.7 million in February 2016 and $50.3 million in March
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2016 and would be over $60 million in June 2016. (Etlin Decl. ¶ 38). Based on the Debtors' financial condition, liquidity position
and its strained relationship with Li & Fung, Ms. Etlin concluded *393  that MGF's change in payment terms did not cause
Aéropostale's bankruptcy. (Etlin Decl. ¶ 67, 68).

According to Ms. Etlin, MGF had several options that it could have used to mitigate its credit risk. (Trial Tr. 134:2–5, 135:7–10,
Aug. 18, 2016 (Etlin)). These options included imposing a credit limit, withholding rebates, requiring cash in advance or partial
cash payments, or an “insolvency rider” that would permit the vendor to be deemed a “critical vendor” and give them a “sell-up
rate.” (Trial Tr. 135:11–24, Aug. 18, 2016 (Etlin)). Some of these options would have had a less severe impact on Aéropostale's
ability to conduct business. (Trial Tr. 137:12–16, Aug. 18, 2016 (Etlin)). She conceded that there are instances where a sourcing
agent may extend payment terms for a retailer. (Trial Tr. 139:10–140:5, Aug. 18, 2016 (Etlin)). She also noted that MGF has
in the past extended payment terms to its customers, including for a company whose identity is confidential. (Trial Tr. Under
Seal 1, 6:4–10, Aug. 18, 2016 (Etlin)). Ms. Etlin also noted that MGF used a monthly risk tracking tool for all their customers.
(Trial Tr. Under Seal 1, 8:20–25, Aug. 18, 2016 (Etlin)). For example, according to a third quarter 2015 review, MGF's credit
exposure to Aéropostale was approximately $34.8 million as of December 7, 2015. (Trial Tr. Under Seal 1, 9:21–24, Aug. 18,
2016 (Etlin); DX 28 at 20). By comparison for the same period, MGF's credit exposure to the confidential company identified
above was approximately $36 million. (Trial Tr. Under Seal 1, 9:1–4, Aug. 18, 2016 (Etlin); DX 28 at 22). MGF assessed both
Aéropostale and the confidential company identified above as a “poor” credit risk. (Trial Tr. Under Seal 1, 11:15–17, Aug. 18,
2016 (Etlin); DX 26 at Score Summary). But Ms. Etlin identified distinctions between the two companies that explained MGF's
different treatment for each company. (Trial Tr. Under Seal 1, 11:5–14, Aug. 18, 2016 (Etlin)).

The second area of expert testimony related to the significance in the market of certain information about Aéropostale. Based on
two “event studies,” Allen Ferrell concluded on behalf of the Debtors that information reflecting a significant increased risk of
Aéropostale's bankruptcy was of market significance. (Trial Tr. 220:9-22, Aug. 17, 2016 (Ferrell)). He assumed that information
that the $150 million liquidity threshold would be crossed would significantly increase the likelihood of an Aéropostale
bankruptcy. (Ferrell Decl. ¶ 13). He further assumed that the December 2015 projections—prepared by Debtors and shared with
the Term Lenders—reflected that the $150 million liquidity threshold would be breached on or around April. (See Ferrell Decl. ¶
13). Based on these two assumptions, he then concluded that the Term Lenders were in possession of information that reflected
a significant increased risk of bankruptcy and, therefore, that this in fact was of market significance. (Ferrell Decl. ¶¶ 13, 21).
Professor Ferrell did not, however, calculate the probability of Aéropostale filing for bankruptcy at any given point in time. (Trial
Tr. Aug. 17, 2016, 235:11-18). Professor Ferrell also did not analyze whether any information that the Term Lenders received
showed a significant increase in Aéropostale's risk of filing for bankruptcy. (Trial Tr. Aug. 17, 2016, 224:23–225:5 (Ferrell)).

On the other side of this issue, the Term Lenders' expert, Adam Pritchard, opined that it is substantially unlikely that a reasonable
shareholder would consider the information that the Term Lenders possessed to be important in deciding whether to buy or
sell Aéropostale stock. (Pritchard Decl. ¶¶ 5, 5). Specifically, Professor Pritchard testified that this information *394  “would
not have altered the total mix of information that a reasonable investor would have considered important to deciding whether
to buy or sell” Aéropostale's stock. (Pritchard Decl. ¶ 6). Professor Pritchard concluded that by the end of 2015, the market
had concluded that Aéropostale's turn-around plan, announced in May 2014, was unsuccessful. (Pritchard Decl.¶ 14). Professor
Pritchard opined that based on his review, Aéropostale's stock had only option value by December 2015 and needed “a miracle
to turn it around.” (Pritchard Decl. ¶ 38). Professor Pritchard considered a wide variety of stock analysts' reports and news
articles in evaluating the information available to the market. (Pritchard Decl. ¶¶15, 16, 18, 19, 20, 21).

Professor Pritchard relied on stock prices in rendering his opinion. In May 2014, Aéropostale's shares were trading above
$4.00, but the stock's price was at $.28 per share by the end of December 2015. (Pritchard Decl. ¶ 14). Professor Pritchard
testified that from that point until it was de-listed on April 22, 2016, the stock price remained relatively stable in response to
new developments at the Company. (Pritchard Decl. ¶¶ 25, 29, 31, 33, 34). On March 17, 2016, the Company announced its
net loss of $.27 per share for the fourth quarter of 2015, that it was considering “strategic alternatives,” and had hired Stifel
to assist in that process. (Pritchard Decl. ¶ 31). After the March 17, 2016 disclosures, Aéropostale's stock price declined from
$.48 on March 17, 2016, to $.26 the next day with over 12 million shares trading. (Pritchard Decl. ¶ 33). The stock price fell
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throughout March and traded in the low $.20s for most of April. (Pritchard Decl. ¶ 34). In his view the market's reactions to
various disclosures in early 2016 demonstrated that it was “impervious” to bad news. (Pritchard Decl. ¶¶ 24, 27, 28, 40).

On cross-examination, Professor Pritchard conceded that information that Aéropostale was going to be delisted or that it is
“virtually certain to file for bankruptcy” could have moved the company's stock price. (Trial Tr. 179:24–180:6, Aug. 18, 2016
(Pritchard)). He also conceded that there was a great deal of trading volume immediately after an April 21, 2016 report that
Aéropostale was said to be preparing for bankruptcy by the end of the month, and that in fact, the market reacted strongly to
that report. (Trial Tr. 188:3–17, Aug. 18, 2016 (Pritchard)). That April 21, 2016 report was also considered by Professor Ferrell
in rendering his analysis. (Ferrell Decl. ¶¶ 14, 15, 16).

The third area of expert testimony related to Aéropostale's economic situation in 2016. The Debtors offered Robert Duffy to
opine that if MGF had not imposed new credit terms, Aéropostale likely would have avoided or significantly delayed tripping
the $70 million liquidity covenant and any attendant Chapter 11 filing. (Duffy Decl. ¶ 2). Specifically, Mr. Duffy opined that the
payment terms demanded in the February 24, 2016 and February 29, 2016 letters would have impacted the Debtors' liquidity
by $80 million–$120 million. (Dufy Decl. ¶ 13). Further, Mr. Duffy concluded that if Debtors had agreed to the terms in the

February 24 th  and February 29 th  letters, they would have tripped the $70 million liquidity covenant. (Duffy Decl. ¶ 13). In
conjunction with FTI, Mr. Duffy prepared a liquidity projection to demonstrate the Debtors' liquidity, assuming that standard
credit terms would be used from April 30, 2016 through December 3, 2016 (the “Liquidity Projection”). (Duffy Decl. ¶¶ 14,
16; DX 41) Thus, the model assumes no changes to MGF's payment terms until August 20, 2016. (Trial Tr. 63:21–25, Aug.
18, 2016 (Duffy)). The Liquidity Projection assumes that: “all amounts due and owing between the Debtors and its vendors
*395  would have been paid in the ordinary course; ... Debtors would not have incurred the costs associated with a chapter 11

filing[;] ... [and] through July 2016, the Debtors would have realized the same margins and level of comparable same-store sales
that the Debtors actually realized[.]” (Duffy Decl. ¶ 17). Except for five or six stores that would have closed absent a bankruptcy,
Mr. Duffy's analysis assumed that Aéropostale would not close any stores. (Trial Tr. 60:21–61:8, Aug. 18, 2016 (Duffy)). Even
with these assumptions, the Liquidity Projection indicates that the Debtors would trip the $70 million liquidity covenant in July
2016. (Duffy Decl. ¶ 21; DX 41). However, Mr. Duffy opined that that Debtors would have been able to “manage through such
period” because the Debtors could have managed liquidity through other means. (Duffy Decl. ¶ 21). Further, Mr. Duffy explains
that the Liquidity Projection assumes “net 20” payment terms for L&F, which is more onerous than the “net 40” provided for
in the L&F Agreement. (Duffy Decl. ¶ 22).

While Mr. Duffy relied on the Liquidity Projection, he had no role in creating the model but he had a role in the assumptions,
the presentation, and inputs. (Trial Tr. 21:15–21, Aug. 18, 2016 (Duffy)). On cross-examination, the Term Lenders' counsel
ran through various scenarios with Mr. Duffy that would potentially impact Aéropostale's liquidity. (See, e.g., Trial Tr. 79:13–
24, 81:18–22, 86:1–87:5, Aug. 18, 2016 (Duffy)). The scenarios included removing the $9 million payment by Li & Fung
and previously paid provisional fees in the amount of $7.445 million, as well as applying 20-day terms to MGF orders for the
entirety of the projection. (See Trial Tr. 79:14–18, 86:1–87:5, 94:3–15, Aug. 18, 2016 (Duffy)). These scenarios demonstrated
that Aéropostale would dip below the $70 million Liquidity Covenant at various points. (Trial Tr. 79:19–80:10, 86:1–87:5,
94:11–95:3, Aug. 18, 2016 (Duffy)).

On this same issue of Aéropostale's economic situation in 2016, the Term Lenders offered Adam Bell. He opined that, as
of February 24, 2016, an audit opinion of Aéropostale would have included an explanatory paragraph indicating substantial
doubt that the company could continue as a going concern for a reasonable period of time. (Bell Decl. ¶¶ 10, 14, 28). Mr. Bell
concluded that Aéropostale faced significant financial risks as identified in the company's fiscal 2014 audit. (Bell Decl. ¶¶ 32–
33). Mr. Bell evaluated Aéropostale's 2014 and 2015 Form 10-Ks and found that the Company's financial performance did not
improve from 2014 to 2015. (Bell Decl. ¶ 36). In addition, he noted that Aéropostale's liquidity calculation in its 2015 Form
10-K was overstated by approximately $37.4 million. (Bell Decl. ¶ 37). He further relied on the fact that net sales decreased in
each quarter in fiscal 2015 from the prior year, both in gross terms and on a comparable store basis. (Bell Decl. ¶ 39).
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Mr. Bell acknowledged that losses from operations and net losses in fiscal 2015 improved compared to 2014, yet he opined that
this was due at least in part to “one-time items” such as store closings. (Bell Decl. ¶ 40). Nevertheless, he noted that Aéropostale
still suffered losses exceeding $100 million in fiscal 2015. (Bell Decl. ¶ 40). Mr. Bell observed that continued declines in net sales
and additional cash outflows from operations, combined with capital expenditures, would further reduce Aéropostale's liquidity
in fiscal 2016. (Bell Decl. ¶ 43). If he were to plan a fiscal 2015 audit of Aéropostale, Mr. Bell would have considered the notices
from the NYSE in September and October 2015 indicating that the company was not in compliance with the NYSE's continued
listing requirements. (Bell Decl. ¶ 44). Mr. Bell also identified the amendment to the L&F Agreement, *396  which added an
“insolvency event” provision on December 21, 2015, and Aéropostale's engagement of Stifel as an indicators of Aéropostale's
financial difficulties. (Bell Decl. ¶¶ 46, 47). In reaching his conclusion, Mr. Bell also relied on numerous documents and analyses
relating to liquidity. (Bell Decl. ¶¶ 51, 54, 68, 70, 73, 73).

Mr. Bell did not consider the impact of the Debtors' turnaround plan or MGF's revised payment terms on the company's
performance. (Trial Tr. 148:17–21, 149:5–8, Aug. 18, 2016 (Bell)). Mr. Bell conceded that an audit is a subjective assessment
subject to many variables. (Trial Tr. 151:21–152:1, 153:8–22, Aug. 18, 2016 (Bell)). He also conceded that, as of March 7,
2016, Natalie Kotlyar, Aéropostale's audit partner had reviewed “going concern assumptions and stated there is no significant
change to analysis from the fourth quarter of 2014. Ms. Kotlyar added that BDO has not identified any corrected or uncorrected
misstatements during its third quarter 2015 review.” (DX 246 at 69; Trial Tr. 160:2-15, Aug. 18, 2016 (Bell)).

Fourth and finally, the Debtors offered expert James Doak to opine that the Term Lenders' potential credit bid has had a chilling
effect on the Debtors' ongoing sale process in bankruptcy. (Doak Decl. ¶ 3, 10). He further stated that “to the extent that the
actions of the Sycamore Parties precipitated the Debtors' [C]hapter 11 filing, the Sycamore Parties' actions resulted in substantial
damages to the Debtors' stakeholders,” particularly general unsecured creditors. (Doak Decl. ¶ 3). Specifically, Mr. Doak's
testimony focused on the ongoing sale process. (Doak Decl. ¶¶ 5–10). Mr. Doak testified that potentially interested buyers are
concerned that it may not be worth the time and resources to pursue the necessary due diligence involved in submitting a bid
if the Term Lenders are permitted to credit bid the full amount of the Debtors' obligations under the Term Loan Agreement.
(Doak Decl. ¶ 9; Trial Tr. Under Seal 2 29:6–30:1, Aug. 16, 2016 (Doak)). Some potential bidders have “indicated that they
may withdraw from the [s]ale [p]rocess” if the Term Lenders are authorized to credit bid the full obligations under the Term
Loan Agreement. (Doak Decl. ¶ 10; Trial Tr. Under Seal 2 19:4–24, Aug. 16, 2016 (Doak)).

Four specific parties have indicated concern, each of whom has submitted a non-binding indication of interest. (Trial Tr. Under
Seal 2 (7:02PM) 6:5–25, Aug.16, 2016 (Doak)). Roughly fifteen parties that stepped away from the sale process indicated
that Sycamore's “participation in the process” was an element of their decision. (Trial Tr. Under Seal 2 20:3–9, Aug. 16, 2016
(Doak)). Yet, there remain interested parties at this time, (Trial Tr. Under Seal 2 24:3–21, Aug. 16, 2016 (Doak)), and Mr. Doak
testified that he believes the sale could realize between $200 million to $300 million in proceeds. (Doak Decl. ¶ 8). The Debtors
provided on a confidential basis the dollar amount of the highest indication of interest offered thus far. (Trial Tr. Under Seal
2 24:23–24, Aug. 16, 2016 (Doak)). On cross-examination, Mr. Doak testified that the Term Lenders have not interfered with

the sale process. (Trial Tr. 204:2–205:6, Aug. 16, 2016 (Doak)). 10

DISCUSSION

I. Equitable Subordination

A. The Legal Standard
[1]  [2]  [3] Bankruptcy courts “have broad equitable powers and the ability to invoke *397  equitable principles to achieve

fairness and justice in the reorganization process.” LightSquared LP v. SP Special Opportunities LLC (In re LightSquared

Inc.), 511 B.R. 253, 346 (Bankr.S.D.N.Y.2014); see also Pepper v. Litton, 308 U.S. 295, 308, 60 S.Ct. 238, 84 L.Ed. 281
(1939) (“[T]he bankruptcy court has the power to sift the circumstances surrounding any claim to see that injustice or unfairness
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is not done in administration of the bankrupt estate.”); 11 U.S.C. § 105(a). The doctrine of equitable subordination, codified
in Section 510(c) of the Bankruptcy Code, is one such example of a bankruptcy court's equitable powers. 11 U.S.C. § 510(c).
Section 510(c) authorizes a bankruptcy court to, “under principles of equitable subordination, subordinate for purposes of
distribution all or part of an allowed claim to all or part of another allowed claim or all or part of an allowed interest to all or
part of another allowed interest ....” 11 U.S.C. § 510(c). The equitable subordination doctrine “empowers the bankruptcy court
to consider whether ‘notwithstanding the apparent legal validity of a particular claim, the conduct of the claimant in relation to
other creditors is or was such that it would be unjust or unfair to permit the claimant to share pro rata with the other claimants of

equal status.’ ” Mishkin v. Siclari (In re Adler, Coleman Clearing Corp.), 277 B.R. 520, 563 (Bankr.S.D.N.Y.2002) (quoting

80 Nassau Assocs. v. Crossland Fed. Sav. Bank (In re 80 Nassau Assocs.), 169 B.R. 832, 837 (Bankr.S.D.N.Y.1994)); see
also Enron Corp. v. Ave. Special Situations Fund II, LP (In re Enron Corp.), 333 B.R. 205, 221–22 (Bankr.S.D.N.Y.2005)
(stating bankruptcy courts may equitably subordinate a claim in order to “promote a just and equitable distribution of the
bankruptcy estate.”). The doctrine is considered an “extraordinary remedy that is to be used sparingly.” In re Sabine Oil & Gas
Corp., 547 B.R. 503, 564 (Bankr.S.D.N.Y.2016) (quoting Kalisch v. Maple Trade Fin. Co. (In re Kalisch), 413 B.R. 115, 133
(Bankr.S.D.N.Y.2008)).

[4]  [5]  [6]  [7]  [8] In determining whether to apply equitable subordination, bankruptcy courts have looked to the test

articulated in Benjamin v. Diamond (In re Mobile Steel Corp.), 563 F.2d 692 (5th Cir.1977). See, e.g., In re LightSquared,

511 B.R. at 347; Official Comm. of Unsecured Creditors of Sunbeam Corp. v. Morgan Stanley & Co. (In re Sunbeam Corp.),

284 B.R. 355, 363 (Bankr.S.D.N.Y.2002). The three factors of the Mobile Steel test are: “(i) [t]he claimant must have engaged
in some type of inequitable conduct; (ii) [t]he misconduct must have resulted in injury to the creditors of the bankrupt or
conferred an unfair advantage on the claimant; [and] (iii) [e]quitable subordination of the claim must not be inconsistent with

the provisions of the Bankruptcy Act.” Mobile Steel, 563 F.2d at 699–700 (citations omitted). In thinking about these factors,

the Mobile Steel court counsels that three principles be borne in mind. See id. at 700. First, “inequitable conduct directed
against the bankrupt or its creditors may be sufficient to warrant subordination of a claim irrespective of whether it was related to

the acquisition or assertion of that claim.” Id. Second, “a claim or claims should be subordinated only to the extent necessary

to offset the harm which the bankrupt and its creditors suffered on account of the inequitable conduct.” Id. at 701. Third,
relating to the burden of proof, “an objection resting on equitable grounds cannot be merely formal, but rather must contain

some substantial factual basis to support its allegation of impropriety.” Id. The party seeking equitable subordination bears

the burden of proof “because there is a presumption of the validity of the proof of claim.”  *398  In re Kelton Motors, Inc.,
121 B.R. 166, 190 (Bankr.D.Vt.1990); see Fed. R. Bankr. P. 3001(f).

[9]  [10]  [11] As to the first factor, inequitable conduct “is not limited to fraud, but includes even lawful conduct that shocks

one's good conscience[.]” In re Adler, Coleman Clearing Corp., 277 B.R. at 563 (citing 80 Nassau Assocs., 169 B.R.
at 837). Such conduct includes “a secret or open fraud, lack of faith or guardianship by a fiduciary; an unjust enrichment, not
enrichment by bon chance, astuteness or business acumen, but enrichment through another's loss brought about by one's own

unconscionable, unjust, unfair, close or double dealing or foul conduct.” 80 Nassau Assocs., 169 B.R. at 837 (quoting In
re Tampa Chain Co., 53 B.R. 772, 779 (Bankr.S.D.N.Y.1985)). The inequitable conduct “need not ... be specifically related to
the creditor's claim, either in its origin or its acquisition, but it may equally arise out of any unfair act on the part of the creditor,

which affects the bankruptcy results to other creditors ....” Id. at 838 (citation omitted).

[12]  [13]  [14]  [15] It is well-settled that the doctrine of equitable subordination applies to “general creditors” or “ ‘non-

insiders,’ though the circumstances warranting equitable subordination of a non-insider's claim arise less frequently ....” In
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re LightSquared, 511 B.R. at 348; Official Comm. of Unsecured Creditors of Lois/USA, Inc. v. Conseco Fin. Servicing Corp.
(In re Lois/USA, Inc.), 264 B.R. 69, 134–35 (Bankr.S.D.N.Y.2001) (noting equitable subordination was traditionally limited
to three circumstances: “(1) fraud, illegality or breach of a fiduciary duty; (2) undercapitalization; (3) control of use of the

debtor as an alter ego for the benefit of the claimant[.]”); 80 Nassau Assocs., 169 B.R. at 838. “Unless the non-insider has
dominated or controlled the debtor to gain an unfair advantage, the type of inequitable conduct that justifies subordination of

a non-insider's claim is ‘breach of an existing, legally recognized duty arising under contract, tort or other area of law.’ ”

In re LightSquared, 511 B.R. at 348 (quoting 80 Nassau Assocs., 169 B.R. at 840). “In commercial cases, the proponent

must demonstrate a substantial breach of contract and advantage-taking by the creditor.” 80 Nassau Assocs., 169 B.R. at
840. Absent a contractual breach, “the proponent must demonstrate fraud, misrepresentation, estoppel or similar conduct that

justifies the intervention of equity.” Id.; see also In re LightSquared, 511 B.R. at 348; In re Kalisch, 413 B.R. at 133 (“In
cases of non-insider equitable subordination ... the proponent of subordination has the burden of proving, among other things,
that the claimant engaged in egregious, improper or wrongful conduct that damages creditors.”). “[C]reditor misconduct in
connection with the chapter 11 process itself ... provides an appropriate predicate for equitable subordination of such creditor's

claim.” In re LightSquared, 511 B.R. at 349.

[16]  [17]  [18] As to the second factor, the claimant's conduct must cause injury “to the debtor or its creditors, or result[ ]

in an unfair advantage to the claimant.” Id. (citing Mobile Steel, 563 F.2d at 700–01). While this prong is stated in the

disjunctive, some courts have required that both injury and an unfair advantage to the claimant be shown. See id. at 347 n.

152 (citing Nisselson v. Softbank AM Corp. (In re MarketXT Holdings Corp.), 361 B.R. 369, 388 (Bankr.S.D.N.Y.2007); see
also In re Mr. R's Prepared Foods, Inc., 251 B.R. 24, 29 (Bankr.D.Conn.2000)). Requiring injury is appropriate considering the

nature of equitable subordination, which is “a remedial measure designed to offset harm” and “is not penal in nature.” In re
LightSquared Inc., 511 B.R. at 348. For a *399  creditor to have received an unfair advantage, it must have received a benefit.

See id. at 349. A claim should be subordinated “only to the extent necessary to offset the harm which the bankruptcy and its

creditors suffered on account of the inequitable conduct.” In re Sunbeam Corp., 284 B.R. at 364.

[19] As to the third and final prong of the Mobile Steel test, it requires that equitable subordination of the claim be consistent

with the Bankruptcy Code. See Mobile Steel, 563 F.2d at 700. Courts have noted that the codification of the doctrine in

Section 510(c) limits the attention due this third factor. See In re LightSquared, 511 B.R. at 352; 80 Nassau Assocs., 169
B.R. at 841. This factor acknowledges that a bankruptcy court's equitable powers are “not boundless” and cannot be used “to

disregard unambiguous statutory language of the Bankruptcy Code.” In re Enron, 333 B.R. at 218–19. Applying “the Mobile
Steel test ensures that the full breath of the remedy of equitable subordination is available while ensuring that its reach does not
violate any provision of the Bankruptcy Code or become punitive as opposed to remedial.” Id. at 219.

B. The Debtors' Claims
The Debtors make three allegations of inequitable conduct. First, they allege that MGF breached the Sourcing Agreement
because MGF's new terms violated an objective reasonableness standard in the Sourcing Agreement and because MGF
“retroactively” imposed new payment terms for orders already made but not yet delivered. Second, they claim that the Sycamore
Parties' overall conduct was part of a secret and improper plan to buy Aéropostale at a discount. Third, the Debtors allege that
the Sycamore Parties improperly traded stock while in possession of Aéropostale's material non-public information. But the
record here does not establish a claim for equitable subordination based on these three theories.
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1. Allegations of a Breach of the Sourcing Agreement
[20] The Court turns first to allegations relating to the Sourcing Agreement. It is important to note from the outset that the

Debtors do not dispute that they fell below the $150 million liquidity trigger when MGF declared a Credit Review Period. (Trial
Tr. 24:21-25:6, Aug. 16, 2016 (Geiger); Trial Tr. 63:15-25, 66:20-67:14, Aug. 17, 2016 (Dick); CEX 318 (Debtors' compliance

certificate of February 27, 2016 reflecting liquidity of $129.3 million)). 11  This is true notwithstanding Aéropostale's vehement
protests to the contrary at the time. (CEX 489; CEX 491). The Debtors appear to have taken that position at the end of February
2016 because they repeatedly overstated their liquidity for purposes of the Sourcing Agreement by $34 to $40 million. (Trial
Tr. 93:17-94:25, 143:11-144:23, Aug. 17, 2016 (Dick)). This miscalculation was the result of incorrectly including assets, most
notably the FILO Facility, *400  that should not have been counted as part of liquidity under the Sourcing Agreement and
the Prepetition Term Loan Agreement. (Trial Tr. 64:7-66:6, 68:10-69:3, 73:3-76:12, 93:12-20, 96:4-12, Aug. 17, 2016 (Dick)).
Almost as surprising, the Debtors' management was not even aware of the liquidity trigger in the Sourcing Agreement until it
was flagged by Sycamore-designated board member Kent Kleeberger in 2016. (Trial Tr. 58:22-59:8, 69:16-70:6, Aug. 17, 2016
(Dick); Dick Decl. ¶ 23) (Mr. Dick testifying that he was not aware of the $150 million liquidity threshold until informed by
Kent Kleeberger in January 2016); (Trial Tr. 63:5-64:3, Aug. 16, 2016 (Geiger) (Mr. Geiger testifying that he was not aware of
the $150 million liquidity threshold until February 24, 2016)). These two deficiencies undermine the credibility of the Debtors'
management.

[21]  [22]  [23]  [24] Given the undisputed fact that a Credit Review Period was properly invoked by MGF, the question
becomes the scope of MGF's rights under the Sourcing Agreement to change payment terms during a Credit Review Period.

Under New York law, 12  “when parties set down their agreement in a clear, complete document, their writing should as a rule be
enforced according to its terms. Evidence outside the four corners of the document as to what was really intended but unstated
or misstated is generally inadmissible to add to or vary the writing.” W.W.W. Assocs. v. Giancontieri, 77 N.Y.2d 157, 162,
565 N.Y.S.2d 440, 566 N.E.2d 639 (1990). “Whether or not a writing is ambiguous is a question of law to be resolved by the
courts. ... It is well settled that extrinsic and parol evidence is not admissible to create an ambiguity in a written agreement
which is complete and clear and unambiguous upon its face.” Id. at 162–63, 565 N.Y.S.2d 440, 566 N.E.2d 639 (citations and
quotations omitted).

[25]  [26]  [27]  [28] “A contract should be read as a whole to ensure that undue emphasis is not placed upon particular words
and phrases. ... Courts ‘may not by construction add or excise terms, nor distort the meaning of those used and thereby make a
new contract for the parties under the guise of interpreting the writing.’ ” Consedine v. Portville Cent. Sch. Dist., 12 N.Y.3d 286,
293, 879 N.Y.S.2d 806, 907 N.E.2d 684 (2009) (citations omitted). “[S]pecific clauses of a contract are to be read consistently
with the over-all manifest purpose of the parties' agreement. Contracts are also to be interpreted to avoid inconsistencies and
to give meaning to all of its terms.” Barrow v. Lawrence United Corp., 146 A.D.2d 15, 538 N.Y.S.2d 363, 365 (3d Dep't 1989)
(citations omitted).

The Debtors first argue that the terms imposed by MGF were unreasonable and therefore a breach of the Sourcing Agreement.
Section 4(b)(ii) of the Sourcing Agreement provided that:

Unless another payment schedule is expressly contained in an Order created under this Agreement,
Vendor's standard payment terms will apply (i.e., U.S. Dollars, immediately available funds, net 30 days,
or, during a Credit Review Period such other shorter number of days or up-front terms as deemed prudent
by Vendor in the exercise of it [sic] reasonable credit judgment).

(DX 006 at 11) (emphasis added). The Debtors contend that this language limited MGF to imposing only payment terms during
a Credit Review Period that were prudent and an exercise of reasonable credit judgment, but that the terms in both the *401
February 24 Letter and the February 29 Letter were neither.
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The Court agrees that MGF was limited in its ability to apply payment terms under Section 4(b)(ii) of the Sourcing Agreement.
The Debtors, however, attempt to impose an objective reasonableness standard on MGF that is not present in the language of
the Sourcing Agreement. For instance, the Debtors state that “MGF may require different payment terms, but only if such terms
are objectively ‘prudent’ in the exercise of ‘reasonable credit judgment.’ ” (Motion ¶ 4) [ECF No. 496] (emphasis added). But
that is not what the Sourcing Agreement says. Instead, it explicitly allows MGF to impose “such other shorter number of days
or upfront terms as deemed prudent by Vendor in the exercise of it[s] reasonable credit judgment.” (DX 006 at 11) (emphasis
added). Thus, the Term Lenders correctly note that “MGF had the right to apply its reasonable credit judgment in light of its
determination of what was prudent for it.” (Term Lenders' Trial Brief ¶ 61). Furthermore, the Sourcing Agreement explicitly
contemplates the application of “up-front terms” during a Credit Review Period. (DX 006 at 11).

The Debtors next argue that MGF breached the Sourcing Agreement by retroactively applying new payment terms to purchase
orders that had already been placed before the start of the Credit Review Period. The Debtors rely on the “Aéropostale Purchase

Order Terms and Conditions” attached to the Sourcing Agreement. (DX 006 at 35-39). 13  It provides that “[t]he prices herein
shall not be increased and the quantities and shipment dates shall not be changed without Aéropostale's written consent.” (DX
006 at 35). It further states that “[a]ny terms or conditions set forth on Vendor's invoices, billing statements, acknowledgment
forms, or any other documents which are inconsistent with this order shall be of no force or effect without Aéropostale's written
consent.” (DX 006 at 35). Based on these provisions, the Debtors contend that the net 30 day payment terms applicable to
already placed purchase orders were frozen at the time the orders were placed and that MGF did not have the right to change
the payment terms on these orders without first obtaining Aéropostale's written approval.

[29]  [30] But the Debtors' interpretation is at odds with the language of Section 4(b)(ii). That section identifies the “standard

payment terms” applicable to all orders. 14  More specifically, Section 4(b)(ii) provides that the “standard payment terms” of
MGF “will apply” to “an Order created under this Agreement.” (DX 006 at 11). It goes on to define standard payment terms as
“U.S. Dollars, immediately available funds, net 30 days, or, during a Credit Review Period such other shorter number of days
or up-front terms as deemed prudent by Vendor in the exercise of it [sic] reasonable credit judgment.” (DX 006 at 11). Thus,
Section 4(b)(ii) specifically contemplates payment terms “during a Credit Review Period” to include a “shorter number of days

or up-front terms.” 15  Thus, there is a specific grant of *402  rights to MGF in Section 4(b)(ii) during a Credit Preview Period,
notwithstanding the general terms and conditions found elsewhere in Exhibit B. It is a basic principal of contract interpretation
that specific terms in a contract will override the general. See Bowmer v. Bowmer, 50 N.Y.2d 288, 294, 428 N.Y.S.2d 902, 406

N.E.2d 760 (1980); John Hancock Mut. Life Ins. Co. v. Carolina Power & Light Co., 717 F.2d 664, 669 n. 8 (2d Cir.1983)
(“New York law recognizes that definitive, particularized contract language takes precedence over expressions of intent that
are general, summary, or preliminary.”); Restatement (Second) of Contracts § 203 (1981) (“In the interpretation of a promise or
agreement or a term thereof, ... specific terms and exact terms are given greater weight than general language.”). When general
and specific provisions of a contract are inconsistent, “the specific provision controls.” Muzak Corp. v. Hotel Taft Corp., 1 N.Y.2d
42, 46, 150 N.Y.S.2d 171, 133 N.E.2d 688 (1956); Israel v. Chabra, 12 N.Y.3d 158, 168 n. 3, 878 N.Y.S.2d 646, 906 N.E.2d 374
(2009) (stating that if contractual provisions are irreconcilable, “the more specific clause controls the more general.”) (quoting

11 Samuel Williston & Richard A. Lord, A Treatise on the Law of Contracts § 32:15 (4th ed. 1999 & Supp. 2010)). 16

Nothing in Section 4(b)(ii) limits the language “an Order created under this Agreement” to certain orders. Both orders made
prior to and subsequent to a Credit Review Period are “Orders created under” the Sourcing Agreement and both also exist
“during” the Credit Review Period. Once made, therefore, an order remains open until delivery and thus is subject to any
changes permitted by the contract. (Term Lenders' Trial Brief ¶ 67; c.f. CEX 509, Miller Dep. Tr. 86:4-13 (agreeing there is
no language in the provision saying that a vendor is restricted in its ability to shorten the number of days or demand up front
payment terms only for future orders)). Therefore, the Court rejects the Debtors' position that MGF could not impose new terms
during the Credit Review Period for existing orders. This conclusion is consistent with other terms in the Sourcing Agreement,
which indicate that an “Order” is a process that starts with a purchase authorization and ends with delivery of the product and
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payment. For instance, Section 4(a) states that Aéropostale can “cancel an Order at any time, without cause, prior to receipt of

the Products” so long as Aéropostale reimburses MGF's costs. (DX 006 at 9-10). 17

But even if the purchase order provisions were interpreted as conflicting with MGF's rights under the Sourcing Agreement to
shorten terms during a Credit Review Period, the payment terms in Section 4(b)(ii) of the Sourcing Agreement would control.
That is made clear in Section *403  4(a) of the Sourcing Agreement, which provides that “in the event of any conflict between
the PO [terms and conditions], the applicable purchase order or purchase authorization and this Agreement, the terms of this
agreement shall govern, unless otherwise agreed between the parties in writing.” (DX 006 at 9).

This conclusion is also supported in both the commercial and statutory context. The Debtors' interpretation would eviscerate
the protections afforded to MGF through the liquidity threshold of Section 4(b)(ii). It would permit the Debtors, foreseeing a
liquidity crisis, to frontload millions of dollars in orders prior to the beginning of a Credit Review Period, thereby eliminating
MGF's ability to protect itself from that exposure. Indeed, Li & Fung took exactly the same type of retroactive action by
shortening payment terms to net 20 days and net 7 days on pre-existing orders and refusing to ship pre-existing orders until
payment was made. (CEX 322; CEX 509, Miller Dep. Tr. 224:12-227:21; CEX 478; Trial Tr. 52:6-53:15, Aug. 17, 2016 (Dick)).
Moreover, similar protections are afforded under the law, even absent contractual language providing for them. Courts have

acknowledged demands for adequate assurance under Section 2–609 18  of the Uniform Commercial Code in the form of cash-
in-advance or letters of credit as reasonable in spite of pending purchase orders. See, e.g., In re JW Aluminum Co., 200 B.R.
64, 67 (Bankr.M.D.Fla.1996) (finding that “[t]his Court is satisfied and there is no question under the circumstances presented
that [supplier] was entitled to demand adequate assurance of payment” under Section 2–609, where the vendor had requested
adequate assurance in the form of “posting a letter of credit, making cash payments in advance, or shipping on a COD basis”
with respect to certain previously placed purchase orders).

Moreover, the Court rejects the Debtors' claim that MGF acted unreasonably in imposing all these new terms. It was undisputed
that, for its business, MGF depended upon a $235 million revolver and a $220 million term loan, which had its own financial
covenants, including leverage and coverage ratios. (Schwartz Decl. ¶ 24). It was also undisputed that MGF had substantial
exposure to Debtors as an unsecured creditor based on its accounts receivable, and orders in process where MGF incurred costs
for production and transport. (Schwartz Decl. ¶¶ 25, 58, 69.) Based on its exposure, MGF concluded that an Aéropostale default
could cause a default on MGF's own debt instruments. (Schwartz Decl. ¶¶ 56, 57, 67). The CEO of MGF, who has been at
the company for some 33 years, credibly testified that imposing cash in advance terms was critical for MGF to ensure its own
survival. (Schwartz Decl ¶¶ 39, 67, 70). This conclusion was echoed by the Term Lenders' expert, Ms. Etlin. Moreover, MGF
had acted on such concerns before with other customers; it had stopped doing business with other customers in the past when
their financial condition became bad enough to pose a threat to MGF. (Trial Tr. 159:4-160:1, Aug. 16, 2016 (Schwartz)). And
while MGF's poor credit score for Aéropostale was similar to some other MGF *404  customers, MGF reasonably considered
other information in assessing each customer's situation, such as that customer's future prospects and its ability to generate
positive earnings. (Schwartz Decl. ¶¶ 28-29, Trial Tr. Under Seal 1 28:3-10, 33:22-34:14, Aug. 16, 2016 (Schwartz)).

The reasonableness of MGF's actions is also confirmed by events involving the Debtors' largest supplier, Li & Fung. Like MGF,
Li & Fung was concerned about the Debtors' economic performance and wanted to limit its exposure. Starting in November
2015, it repeatedly expressed concern about the Debtors situation. (CEX 188; Trial Tr. 48:1–23, Aug. 16, 2016 (Geiger)). Li
& Fung also took aggressive and unilateral action to protect itself. For example, Li & Fung withheld a $9.3 million rebate
payment due in February 2016 and, in fact, never made that payment. (Trial Tr. 38:11-40:10, 41:22-23, Aug. 17, 2016 (Dick)).
It also held shipments and required payment before taking new orders. (Trial Tr. 41:19-21, 43:8-44:14, 52:5-8, Aug. 17, 2016
(Dick))). Li & Fung took these significant unilateral actions even though none of these actions were expressly permitted by

its agreement with the Debtors. 19

Rather than cry foul as the Debtors did with MGF—which had acted pursuant to rights it bargained for under the Sourcing
Agreement—the Debtor twice choose to amend its agreement with Li & Fung to provide more advantageous terms. The first
amendment in December 2015 granted key rights to Li & Fung if Debtors filed for bankruptcy, such as a sell-off right, and
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an agreement for critical vendor status in any bankruptcy. The second amendment in April 2016 shortened payment terms on
certain existing orders down to 20 days or 7 days. (CEX 322; Trial Tr. 55:1-7, Aug. 17, 2016 (Dick); CEX 509, Miller Dep. Tr.
206:5-10, 223:19-227:21; Trial Tr. 59:8-62:5, Aug. 16, 2016 (Geiger)). But there is also no evidence that the Debtors offered
any of these same concessions to MGF.

The Debtors point to MGF's failure to consult with them about imposing the new terms as evidence of bad faith. But Li &
Fung did not give notice when it declined to make the $9.3 million rebate payment. (Dick Decl. ¶ 65; Trial Tr. 38:11-39:4, Aug.
17, 2016 (Dick)). By contrast, MGF sent its two letters imposing the new terms. (DX 024; DX 025). No discussion among
the principals at MGF and Aéropostale ever happened, as the Debtors instead had their lawyers provide a written response to
MGF's letters. (See Trial Tr. 158:19-159:3, Aug. 16, 2016 (Schwartz) (Miller telling Schwartz that Debtors had not breached
the liquidity threshold so there was nothing really to talk about); see also Morrow Decl. ¶ 44; CEX 314). In one of those
written responses, the Debtors' lawyers went so far as to insist upon an immediate retraction of MGF's letter and resumption of

shipments as a condition to any meeting among the parties. (DX 238). 20  This again stands in marked contrast to the Debtors'
more cooperative approach with Li & Fung. As Debtors' expert Robert Duffy *405  candidly stated, “the company had two
vendors, which made up 70, 75 percent of its purchases and had to come to an agreement with one of those two. And it picked
Li & Fung or Li and Fung picked it.” (Trial Tr. 77:18-21, Aug. 18, 2016 (Duffy)).

Notably, the Debtors' problems with suppliers extended beyond even MGF and Li & Fung. In 2015, the Debtors ended their
relationship with what was then their second largest supplier MMG. (DX 042). While details in the record are sketchy about
exactly how the relationship ended, it is undisputed that it ended because MMG wanted additional collateral and the Debtors
were unable or unwilling to provide such additional protection. (DX 042 at 37; Trial Tr. 40:10-13, Aug. 16, 2016 (Geiger)).

Given their difficulties with the two suppliers who provided almost three quarters of Debtors goods, the Court rejects the
Debtors' characterization of their supplier relationships as smooth sailing partnerships. (See Trial Tr. 52:3-6, Aug. 16, 2016
(Geiger) (“The collaborative discussions we've had with our vendors for many years is well documented. And we've always
tried to be very good partners with our vendors. ...”); but see Trial Tr. 78:1-23, Aug. 17, 2016 (Dick) (conceding that he wanted
to send Sycamore only what was owed to them under the agreement)). It may well be that Aéropostale's relations with vendors
were much smoother during Mr. Geiger's first as Chief Executive Officer the company from August 1998 to February 2010.
But this was clearly not the case upon his return when the Debtors were in financial distress and were struggling to satisfy the

vendors' concerns given the Debtors' poor economic performance. 21

Each side called experts to address the reasonableness of the new terms imposed by MGF. Nothing in that testimony changes
the result here. The Term Lenders' expert conceded that she had not previously seen a credit review period clause like the one in
the Sourcing Agreement. (Trial Tr. 132:10–20, Aug. 18, 2016 (Etlin)). And for the reasons stated above, that clause grants MGF
significant rights. Given that clause and the other facts here, Ms. Etlin credibly concluded that MGF's decision to demand cash
in advance on all orders was a reasonable credit judgment particularly given Aéropostale's financial condition, MGF's exposure
to credit risk from that condition, and the lack of communication from Aéropostale, which led to a deterioration of the customer
relationship. (Etlin Decl. ¶¶ 12–13, 53). On the retroactivity point, she also credibly testified that “in managing credit risk,
vendors do not make a significant distinction between in process orders, delivered orders and future orders.” (Etlin Decl. ¶ 63).
On the other hand, the Debtors' expert opined that MGF imposed the most onerous terms available, deeming it impermissible
unilateral action. (Keiser Decl. ¶¶ 58, 63). But Ms. Keiser's conclusion was problematic because she could not satisfactorily
explain why that same label did not also apply to Li & Fung's actions, including *406  most notably its withholding of the
$9.3 million rebate payment. (Trial Tr. 194:10-17, Aug. 16, 2016 (Keiser) (characterizing Li & Fung action as mere “industry

sparring”)). 22  She seemed to accord no weight to the fact that Li & Fung had no contractual provision permitting such unilateral
actions, in contrast to MGF. While withholding a $9.3 million payment is not the same as refusing to ship goods without upfront
payment, both actions had the same effect of significantly and adversely impacting the Debtors' liquidity and ability to operate.
In the end, Ms. Keiser conceded that she “can't answer and ... won't answer whether MGF exercised prudent reasonable credit
judgment in taking the steps that it did in February of 2016.” (Trial Tr. 182:7-13, Aug. 16, 2016 (Keiser)).
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The Debtors' expert, Robert Duffy, also does not alter the Court's conclusion. He opined that, if MGF had not imposed the new
payment terms, the “Debtors likely would have avoided—or at the very least, significantly delayed” tripping the $70 million
liquidity covenant “and any attendant commencement of chapter 11 cases.” (Duffy Decl. ¶ 16). But, Mr. Duffy's analysis is
based on a series of assumptions, many of which are problematic. For example, he assumed that MGF's standard payment terms
would not be adjusted until the week ending August 20, 2016, an assumption that cannot be reconciled with the undisputed
fact that the liquidity threshold of $150 million was hit in February. (Trial Tr. 55:5–56:6, Aug. 18, 2016 (Duffy)). Mr. Duffy's
analysis is similarly dependent on the Prepetition Term Loan Agreement and Prepetition ABL Agreement remaining in place
and does not take into account any potential default of those agreements, again a problematic conclusion given all the evidence
about liquidity and other financial problems. (Duffy Decl. ¶ 17; Trial Tr. 56:23–57:15, Aug. 18, 2016 (Duffy)). Indeed, Mr.
Duffy's testimony is based on not less than nine assumptions that are embedded in the Liquidity Projection, as well as the
assumed vendor payment terms. (See Duffy Decl. ¶¶ 17, 18).

When some of those assumptions are removed, it is evident that Aéropostale would have tripped the $70 million liquidity trigger
at several points in June and July 2016, and in one instance as early as May. (See, e.g., Trial Tr. 79:13–24, 81:18–22, 86:1–87:5,
94:20-23, 95:4-24, Aug. 18, 2016 (Duffy); CEX 507). For example, on cross-examination, the Term Lenders manipulated the
model relied on by Mr. Duffy in conducting his Liquidity Projection to, among other things, remove the $9.3 million payment by
Li & Fung and apply 20-day terms to MGF orders for the entirety of the projection. (See Trial Tr. 79:14–18, 86:1–87:5, 94:3–15,
Aug. 18, 2016 (Duffy)). With these adjustments, Aéropostale was expected to drop below the $70 million liquidity covenant at
various points. (Trial Tr. 79:19–80:10, 86:1–87:5, 94:11–95:3, Aug. 18, 2016 (Duffy)). Even without removing the assumptions,
the Liquidity Projection shows the Debtors dropping below $70 million in liquidity in July 2016. (Duffy Decl. ¶ 20).

The Debtors' position on the likelihood of filing bankruptcy is further undermined by contemporaneous events. The Debtors
themselves were considering the possibility of filing for bankruptcy before MGF altered its payment terms. In January 2016,
the Debtors planned to have a board presentation about bankruptcy in March *407  2016. (DEX 242; Trial Tr. 35:5–12, Aug.
16, 2016 (Geiger); Trial Tr. 102:23–103:7, Aug. 17, 2016 (Dick)). But that discussion was moved up to a telephonic board of
directors' call on February 11, 2016, where the board discussed starting a process to market the company and the board meeting
included the participation of bankruptcy counsel. (CEX 256; Trial Tr. 35:19–36:8, Aug. 16, 2016 (Geiger)). Also in January
2016, the Debtor hired Stifel to explore “strategic alternatives.” (Trial Tr. 199:10–12, Aug. 16, 2016 (Doak)). Taken together,

all the evidence severely undermines the Debtors' contention that everything clearly would have been fine but for MGF. 23

[31] The Debtors rely on the testimony of James Doak, that “to the extent that the actions of the Sycamore Parties precipitated
the Debtors' Chapter 11 filing, the Sycamore Parties' actions resulted in substantial damages to the Debtors' stakeholders,”
particularly, “the Debtors' general unsecured creditors.” (Doak Decl. ¶ 3(ii)). However, the Court finds Mr. Doak's testimony
to be conclusory. For instance, while he states that absent a bankruptcy the Debtors would have “continued to honor their
obligations to general unsecured creditors,” no evidence on this subject is provided. (Doak Decl. ¶¶ 12, 13). And the mere filing

of a bankruptcy is insufficient to allege injury in the context of an equitable subordination analysis. See 80 Nassau Assocs.,
169 B.R. at 843 (“The filing of a bankruptcy petition, without more, is a legally insufficient allegation of injury to satisfy the

requirements of equitable subordination.”); see also Kham & Nate's Shoes No. 2, Inc. v. First Bank of Whiting, 908 F.2d 1351,
1358 (7th Cir.1990) (allegation that creditor forced debtor into bankruptcy is not sufficient by itself for equitable subordination
because “filing for bankruptcy often helps rather than injures the firm”); see also In re Kalisch, 413 B.R. at 133 (“In all cases
concerning equitable subordination actual harm to creditors is a necessary component to application of the doctrine.”).

2. Allegations about Sycamore's “Secret Plan”
[32] The Debtors fare no better on their allegation about a conspiracy to push them into bankruptcy and thus buy Aéropostale

on the cheap. In support of this theory, the Debtors point first to an alleged conversation between Mr. Geiger and Mr. Kaluzny
in the fall of 2013 where Mr. Kaluzny stated that he expected to make an additional investment in Aéropostale and that he
would like Geiger to sit on the board and “do nothing” as a Sycamore appointed board member. (Geiger Decl. ¶ 10). The
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Debtors also cite to the Sycamore Parties' multiple roles as stockholder, lender with board designations, and majority-owner of
supplier MGF. Finally, the Debtors cite to various communications—primarily emails—where the Sycamore Parties track the
Aéropostale situation, provide direction to MGF on the situation, and express a willingness to own the Company.

But simply put, the Debtors' allegation of a secret plan hatched in the fall of 2013 is not credible. No one can dispute that
the Sycamore Parties actively tracked and *408  managed their interest in Aeropostale. The Sycamore Parties had invested
$54 million in equity in the Company and loaned another $150 million. It also had a majority ownership stake in an entity
with significant monetary exposure to Aéropostale through the Sourcing Agreement. Given this large economic stake and
Aéropostale's continuing and significant losses in 2013, 2014, and 2015, one can easily understand why the Sycamore Parties
were closely watching Aéropostale's situation. But in the fall of 2013, the future of Aéropostale had yet to be written and Mr.
Kaluzny had just bet $54 million on the upside by purchasing Aéropostale's stock. This was months before Aéropostale sought
financing from the Sycamore Parties, who were merely 8% equity holders in the fall of 2013 and had no other role. Even at
the time MGF entered the Sourcing Agreement in 2014, the Sycamore Parties only had two of the five MGF Board members.
(Schwartz Decl. ¶ 6). Thus, the evidence does not support a plot to subvert the company in the fall of 2013.

Subsequent events further undermine the Debtors' theory. In addition to the 8% of Aéropostale common stock that Lemur
bought on the open market, in connection with the Prepetition Term Loan transaction Aéropostale also issued 1,000 shares of
Series B Preferred Stock to affiliates of Sycamore Partners at an aggregate offer price of $100,000. (Dick First Day Affidavit
¶ 49). The common stock underlying the Series B Preferred Stock represented another 5% of the Aeropostale's issued and

outstanding common stock as of May 23, 2014. (Dick First Day Affidavit ¶ 49). 24  These equity interests were more valuable if
the Company survived. Furthermore, a plan to destroy the value of Aéropostale would place in jeopardy the Sycamore Parties'
eventual investment in MGF, a long-established company in the business of supplying product to retailers like Aéropostale. The
credible evidence shows that MGF and Aéropostale tried to make the parties' Sourcing Agreement work successfully from its
start in 2014 until Aéropostale's liquidity issues forced MGF to act in February 2016. And why wouldn't MGF try to make it
work? The Sourcing Agreement was a long term proposition involving more than one quarter of a billion dollars. MGF had front
loaded most of its investment by establishing new relationships with factories in Asia that were better suited to Aéropostale's
needs than MGF's existing relationships. (Schwartz Decl. ¶ 41). MGF needed the Sourcing Agreement to succeed long-term in
order to recoup MGF's upfront investment. The evidence demonstrates that the relationship was progressing until the liquidity
trigger was hit in February 2016. (See CEX 509, Miller Dep. Tr. 233:16–236:5). Further undermining the Debtors' theory is the
lack of credible evidence that the Sycamore Parties caused MGF to take any improper action in connection with the Sourcing
Agreement or the invocation of a Credit Review Period. Indeed, it would be exceedingly odd for the Sycamore Parties' board
member, Kent Kleeberger to tell Aéropostale management about the $150 million liquidity threshold if the Sycamore Parties

had a secret plan to destroy Aéropostale. (Trial Tr. 70:17-23, Aug. 17, 2016 (Dick)). 25

The Sycamore Parties' multiple roles in their relationship with Aéropostale is also an insufficient basis for relief in this case.
*409  Sycamore Partners started out as an equity holder, via Lemur, and subsequently expanded its role. But its role as lender

and MGF's role as supplier were not forced upon the Debtors. They were agreements negotiated at arms-length with the Debtors,
who concluded that they were the best available options. These agreements provided each of the parties with a variety of rights
and the Sycamore Parties' rights included the ability to appoint Aéropostale board members. The Debtors cannot rely on the
existence of these rights—agreed to by the Debtors in exchange for consideration, including a $150 million loan—as a basis
for relief here.

The Debtors point to a variety of communications, mostly emails, to argue that the Sycamore Parties used their various hats to
further the secret plan. But these documents do not establish inequitable conduct. For example, the Debtors cite to emails where
someone at the Sycamore Parties mentions the possibility of an Aéropostale bankruptcy. (DX 097). But these emails related to
the possibility of Sycamore refinancing its loan to Aéropostale. (Trial Tr. 200:4–8, Aug. 18, 2016 (Morrow)). Sycamore had
discussions with at least two other parties on that issue. In those discussions, Sycamore considered how its position would be
effected by a bankruptcy. As Mr. Morrow, a Sycamore Partners' principal credibly explained that Sycamore would normally
consider the possibility of a bankruptcy when considering whether to add debt in front of it in a capital structure. (See Trial Tr.
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201:13–23, Aug. 18, 2016 (Morrow)). One of these same emails also reflect the Sycamore Parties' view that they “would happily
own the company through [its] loan.” (DX 96). Discussions about the possibility of bankruptcy and related contingency planning
are not surprising given Aéropostale's distressed financial condition. Nothing about such discussions was impermissible. See

cf. In re Lehman Bros. Holdings Inc., 541 B.R. 551, 583 (S.D.N.Y.2015) (“ ‘[T]here is generally no objection to a creditor's
using his bargaining position, including his ability to refuse to make further loans needed by the debtor, to improve the status

of his existing claims.’ ”) (quoting In re W.T. Grant Co., 699 F.2d 599, 610 (2d Cir.1983)). Rather, the question is whether
a party planning to exercise its rights as a creditor takes actions that step over the line into impermissible conduct to further its
interest in a way that damages a debtor or the bankruptcy estate. The Court does not find such conduct here. Instead, the totality
of the credible evidence at trial demonstrates that the Sycamore Parties did not take actions beyond what was proper to protect

their interests. See In re Lehman Bros., 541 B.R. at 583 (a creditor can even “us[e] his bargaining position ... to improve the
status of his existing claims” without triggering a claim for equitable subordination) (citation omitted).

Given these facts, an equitable subordination claim cannot succeed, particularly given that the Sycamore Parties were not an
insider. In such circumstances, the bar for equitable subordination is exceedingly high:

When a non-insider or non-fiduciary is involved, courts have required that a claimant's conduct be egregious and severely
unfair to other creditors before its claim will be equitably subordinated... The conduct required has been described as
“substantial misconduct tantamount to fraud, misrepresentation, overreaching or spoilation.” ... Few cases find that non-
insider, non-fiduciary claimants meet this standard.

In re Sunbeam Corp., 284 B.R. at 364 (quoting 80 Nassau Assocs., 169 B.R. at 838); see also In re Dreier LLP, 453 B.R.
499, 517 (Bankr.S.D.N.Y.2011) (“Although equitable subordination can apply to an *410  ordinary creditor, the circumstances

are few and far between.”) (quotation omitted); In re Lehman Bros., 541 B.R. at 583. 26

3. Allegations as to the Improper Trading of Stock
[33] The Debtors also seek equitable subordination based on allegations that Mr. Kaluzny and the Sycamore Parties traded

Aéropostale stock while in possession of material non-public information. (Debtors' Trial Brief ¶¶ 4, 91, 133). The Debtors
note that Mr. Kaluzny and the Sycamore Parties owed a duty of confidentiality to the Debtors because the Prepetition Term
Loan Agreement contained a confidentiality provision requiring the Term Lenders to keep confidential certain information they
received from Aéropostale. (Debtors' Trial Brief ¶¶ 96, 97; DX 005 at § 5-11(d)). In fact, the Term Lenders were provided with
information about Aéropostale's liquidity and financial condition, including its borrowing base availability and cash on hand,
monthly projections for 2016 and the knowledge that Aéropostale had hired restructuring advisors. (Debtors' Trial Brief ¶¶ 98,
99, 101, 103). It is undisputed that the public did not have this information.

In support of its position, the Debtors cite to criminal cases involving insider trading. For example, the Debtors cite United
States v. O'Hagan, 521 U.S. 642, 117 S.Ct. 2199, 138 L.Ed.2d 724 (1997), for the proposition that an individual violates Section
10(b) and Rule 10b-5 of securities laws “when he misappropriates confidential information for securities trading purposes, in

breach of a duty owed to the source of the information.” (Debtors' Trial Brief ¶ 95) (quoting O'Hagan, 521 U.S. at 652, 117

S.Ct. 2199). The Debtors quote United States v. Rajaratnam, 719 F.3d 139, 158 (2d Cir.2013) for the notion that “securities
fraud occurs when a trade is conducted in ‘knowing possession’ of material nonpublic information obtained in breach of a

fiduciary duty.” (Debtors' Trial Brief ¶ 93) (quoting Rajaratnam, 719 F.3d at 158). The Debtors also cite United States
v. Falcone, 257 F.3d 226 (2d Cir.2001), for the proposition that “[v]iolation of a duty of confidentiality sufficient to state a
claim exists ‘where there is an explicit acceptance of a duty of confidentiality or where such acceptance may be implied from

a similar relationship of trust and confidence between the parties.’ ” (Debtors' Trial Brief ¶ 94) (quoting Falcone, 257 F.3d
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at 234); (see also Debtors' Trial Brief ¶ 95) (a breach of duty of confidence could constitute a misappropriation of confidential

information) (citing 17 C.F.R. § 240.10b5–2).

But the Debtors' theory around the stock trade fails because it does not satisfy the requirements for equitable subordination. First
and foremost, the Debtors have failed to demonstrate harm to the creditors or the Debtors, or that the Sycamore Parties obtained

an unfair advantage. See Mobile Steel, 563 F.2d at 700. There is simply no evidence in the record to establish tangible harm
to the Debtors or creditors sufficient for equitable subordination.

Moreover, the theory is undercut by the evidence about the stock price and the information that was publicly available. The
evidence presented demonstrates that as a result of the trading, Lemur suffered a loss of approximately $53 million. (Kaluzny
Decl. ¶ 49). The Court credits the testimony of the Term Lenders' expert, Professor *411  Pritchard, that there was essentially a
floor to Aéropostale's stock price and that its price remained steady for much of February 2016 to April 2016. (Pritchard Decl.
¶¶ 26, 29, 33, 34). During February 3, 2016, to February 8, 2016, the time period in which Lemur sold its shares, the weighted
average of Aéropostale's stock price was $.17. (Pritchard Decl. ¶ 26). The stock price remained effectively unchanged for the
remainder of February 2016 and traded in the low $.20s for most of April 2016. (Pritchard Decl. ¶¶ 29, 34). With the exception
of one hiccup in trading following a disclosure on March 17, 2016, the stock's price remained steady until April 22, 2016 at
which point the shares were de-listed from the New York Stock Exchange. (Pritchard Decl. ¶¶ 31, 34). Lemur did not avoid
any losses or make any money on its trades. Nor does the evidence demonstrate that the market was affected in any meaningful
way by the selling of Lemur's shares. (Pritchard Decl. ¶¶ 25–29).

The Debtors argue that Lemur's trading caused significant harm to the Debtors because: (1) the sell-off sent a negative message
to the market; and (2) trading the shares was part of an overall scheme by the Sycamore Parties to push the Debtors into

bankruptcy. (Debtors' Trial Brief ¶ 118). To support their allegations of harm, the Debtors cite Carpenter v. United States, 484

U.S. 19, 108 S.Ct. 316, 98 L.Ed.2d 275 (1987), and FMC Corp. v. Boesky, 852 F.2d 981 (7th Cir.1988). The Debtors assert
that “[c]onfidential information acquired or computed by a corporation in the course and conduct of its business is ‘a species of

property to which the corporation has the exclusive right and benefit.’ ” (Debtors' Trial Brief ¶ 119) (quoting Carpenter, 484
U.S. at 26, 108 S.Ct. 316). The Debtors argue that misappropriation of confidential information causes a distinct injury to the

company by stripping it of its exclusive right to use the information.” (Debtors' Trial Brief ¶ 119) (citing Boesky, 852 F.2d at
990–91). The Court does not disagree that, as these cases acknowledge, a company has an interest in its confidential information.

See Carpenter, 484 U.S. at 26, 108 S.Ct. 316; Boesky, 852 F.2d at 990 (concurring with ruling in Carpenter that
“[c]onfidential business information, even though intangible in nature, is corporate property.”). However, neither of these cases
are applicable here. They do not address the type of harm that bankruptcy courts consider in an equitable subordination analysis
—whether the misconduct “resulted in injury to the creditors of the bankrupt or conferred an unfair advantage on the claimant.”

See Mobile Steel, 563 F.2d at 700.

Additionally, the Debtors urge the Court to find that the Debtors were harmed because an insider's unauthorized use of
information to trade “sends a signal to the world that something important (albeit unknown to the general public) is happening
at the company, harming the company by artificially manipulating its financial condition.” (Debtors' Trial Brief ¶ 120) (citing

LaSala v. Bordier et Cie, 519 F.3d 121, 131–32 (3d Cir.2008)). The Debtors argue that by selling their stock in Aéropostale,
Mr. Kaluzny and the Sycamore Parties undermined the integrity and public's regard of the Debtors. (Debtors' Trial Brief ¶ 122).
But this is not the type of harm that courts are concerned about when determining whether to equitably subordinate a claim. The
cases cited by the Debtors are inapposite because they do not consider whether there has been harm to the bankrupt estate or

the debtors' creditors. In Diamond v. Oreamuno, 24 N.Y.2d 494, 301 N.Y.S.2d 78, 248 N.E.2d 910 (1969), the court stated
that an enterprise has a “great interest in maintaining a reputation of integrity, an image of probity, for its management and in

insuring the *412  continued public acceptance and marketability of its stock.” Id. at 499, 301 N.Y.S.2d 78, 248 N.E.2d
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910 (observing that damages could be inferred where officers and directors used material inside information to reap personal

profits). Similarly, in Happ v. Corning, Inc., 466 F.3d 41 (1st Cir.2006), the court stated that “one could also argue that
insider trading inherently damages a company by poisoning relations with current and prospective shareholders who supply

the capital.” Id. at 44. These cases focus on the integrity of the marketplace and whether there has been harm from a public
policy point of view and are thus, not relevant to the inquiry before this Court. Once again, there has been no evidence of a
harm here that could serve as a basis for relief in this bankruptcy case.

The Debtors contend that “numerous courts have held that misappropriation of inside information constitutes the requisite

inequitable conduct necessary for equitable subordination.” (Debtors' Trial Brief ¶ 131) (citing In re Papercraft Corp., 211

B.R. 813, 824 (W.D.Pa.1997), aff'd and remanded sub nom., Citicorp Venture Capital, Ltd. v. Comm. of Creditors Holding

Unsecured Claims, 160 F.3d 982 (3d Cir.1998); In re USDigital, Inc., 443 B.R. 22, 50 (Bankr.D.Del.2011); In re Joy

Recovery Tech. Corp., 286 B.R. 54, 84 (Bankr.N.D.Ill.2002); In re Kreisler, 331 B.R. 364, 384 (Bankr.N.D.Ill.2005); In re

Herby's Foods, Inc., 2 F.3d 128, 134 (5th Cir.1993); In re Otis & Edwards, P.C., 115 B.R. 900, 921 (Bankr.E.D.Mich.1990)).
The Debtors further state that courts have “acknowledged that mis-use of material, nonpublic information by an insider creditor”

is a basis for equitable subordination. (Debtors' Trial Brief ¶ 132) (citing Citicorp Venture Capital, Ltd., 160 F.3d at 982).
But the cases cited by the Debtors are distinguishable.

In Citicorp Venture Capital, Ltd. v. Comm. of Creditors Holding Unsecured Claims, 160 F.3d 982 (3d Cir.1998), the claimant,
while a fiduciary of the debtor secretly purchased millions of claims against the debtor at a discount and sought to control the

debtor's assets and make a profit. See id. at 984. In that case, the bankruptcy court had found that the claimant's conduct

resulted in at least three adverse effects and conferred an unfair advantage on itself. Id. at 986. These adverse effects were:
(1) selling noteholders “were deprived of an ability to make a fully informed decision concerning the sale of their claims”; (2)

dilution of the voting rights of prepetition creditors; and (3) creating a conflict of interest. Id. Additionally, the claimant had
“engaged in a comprehensive information collection effort made possible by its position on” the debtor's board of directors

and used this information to prepare its own asset purchase offer. Id. at 989–90. The other cases cited by the Debtors on

this point are similarly distinguishable. See, e.g., In re USDigital, Inc., 443 B.R. at 22 (denying motion to dismiss claim for
equitable subordination because facts alleged demonstrate claimants “had an advantage over other creditors because of their
insider access to [debtor's] financial condition.”).

Moreover, the Debtors' insider trading argument is also undermined by the scope of the ban on stock trading imposed on
Aéropostale employees. Between December 4, 2015, and January 22, 2016, employees and members of Aéropostale's Board
were permitted to trade in Aéropostale's stock. (CEX 442). The trading window closed again on January 25, 2016. (CEX 442).
The period that Aéropostale employees and board members could not trade is referred to as the “Black Out Period.” (CEX
442; Dick Decl. ¶ 38). In late December 2015, the Debtors provided the Term Lenders with financial information and *413
projections for the 2016 fiscal year, including projected borrowing base calculations, preliminary cash flow projections, and
consolidated balance sheet preliminary projections. (See Dick Decl. ¶ 31; CEX 018). The projections were based off of a
presentation the Debtors provided to the Term Lenders in October 2015. (See DEX 012). The Debtors' employees had this

information but were permitted to trade. 27

Lemur sold its shares of stock in Aéropostale between February 3 and February 8, 2016. (Kaluzny Decl. ¶ 49). When Lemur
traded its stocks in early February it did not yet have the February Package, including the borrowing base certificate that was
the last information provided to MGF and the Term Lenders before the Credit Review Period was declared.
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The Court's conclusion on the stock trades is not altered by the testimony of the Debtors' expert, Professor Ferrell. He assessed
the significance to the market of certain non-public information, and assumed that the $150 million liquidity trigger would
be tripped in April 2016. (Ferrell Decl. ¶ 13). In conducting his analysis, Professor Ferrell assumed that if the $150 million
liquidity trigger was tripped, there would be a significantly increased risk that the Debtors would file for bankruptcy. (Ferrell
Decl. ¶ 13). At its core, Professor Ferrell's conclusion is the non-controversial notion that a significant increase in the likelihood
of bankruptcy would be significant information to the market. (Trial Tr. 220:14–22, Aug. 17, 2016 (Ferrell)). But he did not
independently assess the significance of the December 2015 projections upon which he relied. (Trial Tr. 219:20–25, Aug. 17,
2016 (Ferrell); see Trial Tr. 224:23–225:5, Aug. 17, 2016 (Ferrell) (“I assume that the calculation that liquidity trip would occur

would result in a significant increase in bankruptcy risk.”)). 28  Professor Ferrell did not make a factual determination that the
December 2015 projections show an increased probability of bankruptcy. (Trial Tr. 234:2–8, Aug. 17, 2016 (Ferrell)). Professor
Ferrell's numerous assumptions are also inconsistent with the views of the Debtors' expert, Mr. Duffy, who testified that he
believed “the Debtors could have avoided bankruptcy even after the $150 million Sourcing Agreement Liquidity Trigger was
tripped[,]” and that the Debtors could have “managed through” a period in which liquidity was close to the $70 million trigger.
(Duffy Decl. ¶¶ 20, 21).

There are also questions about whether the information in question is material. The Debtors argue that a company's liquidity
projections “are exactly the type of material non-public information upon which insider trading liability can be based.” (Debtors'

Trial Brief ¶ 106) (citing S.E.C. v. Bauer, 2012 WL 2217045 (E.D.Wisc. June 15, 2012); Arnlund v. Smith, 210 F.Supp.2d
755 (E.D.Va.2002)). The Debtors further argue that the fact that the media was speculating about Aéropostale's financial
condition does not prevent a finding that the nonpublic information was material. (Debtors' Trial Brief ¶ 111–12) (citing

S.E.C. v. Mayhew, 121 F.3d 44 (2d Cir.1997); U.S. v. Mylett, 97 F.3d 663 (2d Cir.1996)).

[34] The Court does not doubt that information relating to a company's liquidity can be significant. But it does not follow,

nor do the cases cited by the Debtors suggest, that this is always the case. See, e.g., Arnlund, 210 F.Supp.2d at 765 (stating
“the [c]ourt cannot find that the possibility *414  of bankruptcy and a liquidity crisis would be of no import to a reasonable

investor.”). For example, in SEC v. Bauer, 2012 WL 2217045, the court found that the defendant “ ‘had intimate knowledge’
of the Fund's ongoing credit, liquidity, and redemption issues,” and was “privy to details regarding defaulted and watch list

securities ....” Id. at *1 (citation omitted). The court made no ruling as to whether information of the company's liquidity, in

and of itself, was sufficient to find the defendant had committed insider trading. See id. Both S.E.C. v. Mayhew, 121 F.3d

44, and U.S. v. Mylett, 97 F.3d 663, deal with nonpublic information relating to proposed mergers. Finally, U.S. v. Rajaratnam,
802 F.Supp.2d 491 (S.D.N.Y.2011), is cited by the Debtors for the notion that information concerning a company's internal
projections can be a basis for a securities claim notwithstanding that the public knew some of the information upon which the
trades were based. Id. at 514. Yet none of these cases set forth an absolute rule regarding materiality of a company's liquidity
projections or the knowledge that a company has hired strategic advisors. And the materiality of this information is subject to
debate given the analysis presented by the Term Lenders' expert about the stock price and the information already available

about Aéropostale's poor performance. But given its conclusions above, the Court does not need to resolve these questions. 29

II. Credit Bidding

A. The Legal Standard
[35]  [36] “Credit bidding ‘allows the secured creditor to bid for its collateral using the debt it is owed to offset the purchase

price[,]’ which ‘ensures that, if the bidding at the sale is less than the amount of the claim the collateral secures, the secured
creditor can, if it chooses, bid up the price to as high as the amount of its claim.’ ” In re Free Lance-Star Publishing Co. of
Fredericksburg, VA, 512 B.R. 798, 805 (Bankr.E.D.Va.2014) (quoting Quality Props. Asset Mgmt. Co. v. Trump Va. Acquisitions,
LLC, 2012 WL 3542527, 2012 U.S. Dist. LEXIS 115225 (W.D.Va. Aug. 16, 2012)). It therefore provides a safeguard for secured
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creditors, by insuring against the undervaluation of their collateral at an asset sale. See RadLAX Gateway Hotel, LLC v.
Amalgamated Bank, ––– U.S. ––––, 132 S.Ct. 2065, 2070, 182 L.Ed.2d 967 (2012) (“The ability to credit-bid helps to protect
a creditor against the risk that its collateral will be sold at a depressed price. It enables the creditor to purchase the collateral
for what it considers the fair market price (up to the amount of its security interest) without committing additional cash to
protect the loan.”).

[37]  [38] But the right to credit bid is not absolute. See In re Free Lance–Star, 512 B.R. at 808; In re Fisker Auto. Holdings,
Inc., 510 B.R. 55, 59 (Bankr.D.Del.2014). Specifically, Section 363(k) of the Bankruptcy Code provides that a party may credit
bid “unless the court for cause orders otherwise ....” 11 U.S.C. § 363(k). The term “cause” is not defined by the Bankruptcy
Code, and it is left to the court to determine whether cause exists on a case-by-case basis. See In re Olde Prairie Block Owner,

LLC, 464 B.R. 337, 348 (Bankr.N.D.Ill.2011) (citing  *415  In re N.J. Affordable Homes Corp., 2006 WL 2128624, at *16
(Bankr.D.N.J. June 29, 2006)(stating that cause is “intended to be a flexible concept enabling a court to fashion an appropriate
remedy on a case-by-case basis”); In re River Road Hotel Partners, LLC, 2010 WL 6634603, at *1 (Bankr.N.D.III. Oct. 5,
2010) (“Section 363 gives courts the discretion to decide what constitutes ‘cause’ and the flexibility to fashion an appropriate

remedy by conditioning credit bidding on a case-by-case basis.”), aff'd, River Road Hotel Partners, LLC v. Amalgamated
Bank, 651 F.3d 642 (7th Cir.2011)).

[39]  [40]  [41] The decision of whether to deny credit bidding based on cause is within the discretion of the court. See In re
Olde Prairie, 464 B.R. at 348. But this “discretion does not give the bankruptcy court the authority to act arbitrarily or to be
freewheeling. In other words, the standard is not standardless.” In re RML Dev., Inc., 528 B.R. 150, 155 (Bankr.W.D.Tenn.2014)
(quoting In re Davis, 237 B.R. 177, 182 (M.D.Ala.1999)). “Intrinsically, acting ‘for cause’ looks to the court's equity powers
that allow the court to balance the interests of the debtor, its creditors, and the other parties of interests in order to achieve
the maximization of the estate and an equitable distribution to all creditors.” In re RML, 528 B.R. at 155 (citations omitted).
But “whatever equitable powers remain in the bankruptcy courts must and can only be exercised within the confines of the

Bankruptcy Code.” Id. (quoting Law v. Siegel, ––– U.S. ––––, 134 S.Ct. 1188, 1194–95, 188 L.Ed.2d 146 (2014)). The
“modification or denial of credit bid rights should be the extraordinary exception and not the norm.” In re RML, 528 B.R. at 156.

[42] Courts will deny a secured creditor's right to credit bid due to inequitable conduct. See, e.g., In re Free Lance–Star
Publishing, 512 B.R. at 804–06. These cases often feature conduct that also directly impacts the estate or the bidding process.
For instance, in the case of In re Aloha Airlines, Inc., 2009 WL 1371950 (Bankr.D.Haw. May 14, 2009), a secured creditor was
denied the right to credit bid because of its undisclosed sponsorship of a third party's acquisition of the debtor's assets through
that bid. See id. at *8. Prior to the petition date, the third party, Mesa Air Group (“Mesa”), had entered into the Hawaii air
market with the intention of forcing the debtor out of business through the misuse of information obtained through confidential
agreements with the debtor and others. See id. at *9. In subsequent litigation regarding the issue, Mesa made sworn misstatements
to cover the truth regarding its dishonesty and destroyed records. See id. The debtor was subsequently forced to file bankruptcy.
During the bankruptcy process, the credit bidder had reached an agreement, initially undisclosed to the court, to grant a license
in the debtor's intellectual property to Mesa. See id. at *4. When the agreement was made public, the court denied the secured
creditor's right to credit bid.

Courts have also limited the right to credit bid when the validity of a creditor's lien is in dispute. See In re Daufuskie Island

Props., LLC, 441 B.R. 60, 64 (Bankr.D.S.C.2010); Nat'l Bank of Commerce v. McMullan (In re McMullan), 196 B.R. 818,
835 (Bankr.W.D.Ark.1996), aff'd, 162 F.3d 1164 (8th Cir.1998)). Other cases look to whether the party seeking to credit bid
has failed to comply with the procedural requirements established by the court for the sale of the collateral. See Greenblatt v.
Steinberg, 339 B.R. 458, 463 (N.D.Ill.2006) (denying right to credit bid due to failure to comply with sale procedures order).

*416  B. The Debtors' Allegations as to Credit Bidding
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[43] Relying upon the same allegations asserted for their equitable subordination claim, the Debtors seek to limit the Term
Lenders' ability to credit bid at any sale auction. But for the same reasons set forth above, the Court does not find inequitable
conduct that would justify limiting a credit bid by the Term Lenders in this case. Moreover, there is no evidence of inappropriate

behavior by the Term Lenders in the bankruptcy. The Term Lenders hold a secured claim in the amount of some $151,250,000 30

and therefore have a statutory right to credit bid the full amount of their claim. See 11 U.S.C. § 363(k); RadLAX, 132 S.Ct. at
2071. There are no allegations of collusion, undisclosed agreements, or any other actions designed to chill the bidding or unfairly
distort the sale process. Consistent with the exercise of their own legal rights, the Term Lenders have been relatively cooperative
with the process by, among other things, agreeing to the payment of an expense reimbursement request to a potentially interested
bidder and agreeing to a one-week extension of the sale process. See Order Authorizing Expense Reimbursement in Connection
with the Auction and Sale [ECF No. 587]; Transcript of Hearing Held on August 8, 2016 at 5:10–24, 9:21–25 [ECF No. 639].
Moreover, no party has challenged the validity or extent of the Term Lenders' liens.

Moreover, the Court rejects the Debtors' reliance on cases offered in support of restricting credit bidding based on the trading

of Aéropostale stock. For example, the Debtors rely on Sec. & Exch. Comm'n v. Capital Cove Bancorp LLC, 2015 WL
9701154 (C.D.Cal. Oct. 13, 2015). But that case is clearly distinguishable. In that case, the court noted “[a] number of inequitable
considerations” not present here, including:

the SEC's prima facie case of Defendants' securities fraud, the Receiver's evidence of a Ponzi scheme,
the numerous investors and creditors that were defrauded by the Defendants, the Receiver's finding that
Defendants' collective assets will be insufficient to pay 100% of all amounts claimed, and the Receiver's
intent to equitably distribute recovery among all those who were harmed.

Id. at *9. The court also noted that a bona fide dispute existed as to the secured creditor's liens against the properties at issue,

a common fact in credit bidding cases that is also not present here. See id.

Similarly, the Debtors' mistakenly rely on In re Family Christian, LLC, 533 B.R. 600, 631 (Bankr.W.D.Mich.2015). In that

case, the court did not hold that evidence of insider trading satisfied the “for cause” standard in Section 363(k). See id. at
631. Rather, the court refused to approve a sale to a party that had been privy to certain information as a “consultation party”
to the auction and noted that it “must infer that [the party] gained an unfair advantage by initially participating as one of the

[c]onsultation [p]arties and thereafter submitting a bid. This conduct is similar to insider trading ....” Id. Here, there are no
allegations that the Term Lenders have engaged in any unfair advantage over the sale process and in fact, the evidence reflects
that the Term Lenders have not interfered in the sale process. (Trial Tr. 204:2–24, Aug. 17, 2016 (Doak)).

Putting aside the allegations of inequitable conduct then, the Court is left with the  *417  Debtors' allegations that bidding on
the sale of their assets will be chilled by the Term Lenders ability to credit bid. But there are two problems with this argument.
The first is the case law. In considering whether to limit the ability to credit bid, it is true that courts will sometimes refer to

concerns about the chilling of bidding as a factor. 31  But cases that cite concerns about chilling a bid almost invariably also
feature some other factor that supports a limitation on the creditor. Indeed, the Court is unaware of any cases where the chilling

of bidding alone is sufficient to justify a limit on a credit bid. For instance, the court in In re Fisker Auto. Holdings, Inc.,
510 B.R. 55 (Bankr.D.Del.2014), found that “[t]he evidence in this case is express and unrebutted that there will be no bidding

—not just the chilling of bidding—if the Court does not limit the credit bid.” Id. at 60 (noting that without cap on credit

bidding “bidding will not only be chilled ...; bidding will be frozen.”). But the Fisker court also relied on other problematic
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conduct present in that case, observing that the creditor “as the proposed sale purchaser insisted on an unfair process, i.e., a

hurried process, and the validity of its secured status has not been determined.” Id. at 61. Even with all these considerations,

the Fisker court ultimately did not deny the right to credit bid in its entirety, but rather limited the amount to the price that

the creditor has paid to purchase the claim. See id. at 59 n. 2, 61.

Similarly, the court in Free Lance–Star Publishing references a concern about chilling bidding, but the case also involved
inequitable conduct. In that case, the creditor initially worked with the debtor prepetition to purchase the debtor's assets in
bankruptcy. But at the same time, the same creditor was unilaterally filing financing statements on certain of the debtors' assets.
See In re Free Lance–Star Publishing, 512 B.R. at 802–04. The court stated that it was troubled by the recordation of the
financing statements, noting that the creditor had made “the unilateral decision to expand the scope of its security interest when
[its] overt request for the Debtors to grant such liens ... failed” and that the creditor “knew it did not have a valid lien on the
[assets] when it filed the [f]inancing [s]tatements.” Id. at 806. It was “equally troubled by [the creditor's] efforts to frustrate the
competitive bidding process,” citing to the creditor's pressure on the debtors to shorten the marketing period for the assets and
to conspicuously advertise the creditor's credit bidding rights. Id. Thus, while the court cited to bid chilling, it also specifically
concluded that the creditor explicitly “tried to depress the sale price of the Debtors' assets, not to maximize the value of those

assets.” *418  Id. at 806. Like Fisker, the court did not extinguish the right to credit bid, but limited it to those assets in
which the creditor had a valid, properly perfected lien. See id. at 808.

In the same vein, the American Bankruptcy Institute Commission to Study the Reform of Chapter 11 recently released its Final
Report and Recommendations in which it noted “the fundamental role of credit bidding under state law and section 363(k)”
and that “all credit bidding chills an auction process to some extent.” American Bankruptcy Institute Commission to Study
the Reform of Chapter 11, 2012-2014 Final Report and Recommendations 147 (2014), available at http://commission.abi.org/
full-report. The Commission “did not believe that the chilling effect of credit bids alone should suffice as cause under section
363(k).” Id.

The second problem with the Debtors' argument about bid chilling is the factual record in this case. That record demonstrates
an active interest in the Debtors' assets. This includes parties interested in acquiring the business as a going concern and parties
interested in liquidating the assets. As of June 16, 2016, the Debtors had contacted 99 parties, which consisted of both strategic
and financial buyers. (Sciametta Decl. ¶ 5). In mid-June, twenty-one parties were still interested in pursuing a transaction with
the Debtors. (Sciametta Decl. ¶ 5). On or around August 7, 2016, liquidators were invited to participate in the sale process,
and all but one of those liquidators contacted are reviewing documents in the Debtors' data room. (Trial Tr. Under Seal 2 9:8–
12, 11:4–13, Aug. 16, 2016 (Doak)). The Debtors have received a number of indications of interest from parties interested in
purchasing the Debtors' assets and have been in ongoing discussions with one party about negotiating a stalking horse bid.
(Doak Decl. ¶ 8). Mr. Doak testified that he believes there is the potential for the Debtors to realize between $200 million and
$300 million in proceeds. (Doak Decl. ¶ 8). The Debtors have been working with several parties in the sale process and those
parties are conducting due diligence and working on proposed asset purchase agreements. (Trial Tr. Under Seal 2 24:3–21, Aug.
16, 2016 (Doak)). Mr. Doak testified that he expects other parties, including two specifically identified, to participate in the
auction and submit a bid. (Trial Tr. Under Seal 2 24:17–21, Aug. 16, 2016 (Doak)).

Of course, there are no guarantees going forward and the Court is mindful that the Debtors have been unable to find an acceptable

stalking horse bidder to date. But the record here is different than in a case like Fisker, where there would be no bidding—

not just the chilling of bidding—if the Court did not limit the credit bid. Fisker, 510 B.R. at 60.

III. Alter Ego
Debtors seek relief against the Term Lenders for alleged inequitable conduct by other corporations—specifically MGF and
Lemur—as to the imposition of new payment terms and for the sale of the stock. Thus, the Debtors must demonstrate an alter
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ego relationship between MGF and Lemur, on the one hand, and the Term Lenders, on the other hand. See In re Sunbeam
Corp., 284 B.R. at 367–69 (dismissing equitable subordination claim where alleged inequitable conduct was committed by

affiliate of targeted creditor and the unsecured creditors committee failed to adequately allege an alter ego relationship). 32

*419  [44]  [45] In determining whether to disregard the corporate form and pierce the corporate veil, the law of the state of

incorporation is applied. See In re Sunbeam Corp., 284 B.R. at 364. 33  It is well-settled that ownership and control are not

enough for alter ego liability. See, e.g., id. at 366. Rather, the “high standard” of alter ego liability requires that there “must

be such complete domination and control that the controlled entity is a mere shell.” Id. at 365, 367; see also Mobil Oil
Corp. v. Linear Films, Inc., 718 F.Supp. 260, 266–67 (D.Del.1989) (finding no alter ego relationship where the plaintiff alleged
the parent “held all of the stock” of the subsidiary, “guaranteed certain debts” of the subsidiary, and “shared common officers
and directors” with the subsidiary). “[C]ourts have recognized that the existence of common directors and officer is a normal
business practice ... and that a showing of mere corporate ownership or common management will not be sufficient to justify veil

piercing.” Weisfelner v. Blavatnik (In re Lyondell Chem. Co.), 543 B.R. 127, 145 (Bankr.S.D.N.Y.2016) (quotation omitted);

see also In re Sunbeam Corp., 284 B.R. at 366; Marnavi S.p.A. v. Keehan, 900 F.Supp.2d 377, 392 (D.Del.2012) (“[I]t is well
established that mere ownership or direction of a corporate entity, without more, is not sufficient to establish that the corporate
form should be disregarded.”) (quotation and citation omitted).

To succeed on a claim based on MGF's alleged inequitable conduct, the Debtors must establish that MGF is the alter ego of
one the Term Lenders. This is so particularly because the Debtors and MGF entered into a settlement agreement whereby they
resolved all disputes regarding the Credit Review Period as between MGF and the Debtors. (See Order Pursuant to Rule 9019
of the Federal Rules of Bankruptcy Procedure Approving Settlement Agreement Between MGF and Debtors [ECF No. 189]).
But the Debtors have failed to do so. MGF and its predecessors have been in business for over forty years and for the majority
of that time it was owned by someone other than Sycamore Partners. (Schwartz Decl. ¶ 3). MGF is managed on a day-to-day
basis by Mr. Schwartz, the CEO, the CFO and her finance staff, and the COO and his operations staff. (Schwartz Decl. ¶ 5).
While MGF has a management services contract with an affiliate of Sycamore Partners, (Schwartz Decl. ¶ 9), MGF has its own
offices, phone numbers, technology systems, bank accounts, and e-mail addresses, separate from those of Sycamore Partners.
(Schwartz Decl. ¶ 11). Additionally, it also has financing in its own name, consisting of a revolving credit facility with Bank
of America and a term loan with KKR Financial. (Schwartz Decl. ¶ 11).

[46] The Debtors presented several e-mail communications to support their allegations that Mr. Kaluzny exerted control over
MGF. For example, in one e-mail Mr. Kaluzny directed MGF's CEO, Mr. Schwartz, to call “the purchasing gal at Aero” and
“[a]sk point blank whether there is something going on. Ask point blank what they are doing w li and fung.” *420  (DX 56). Mr.
Kaluzny also directed Mr. Schwartz to “[f]eign being super alarmed” and states “[a]ll tone is nice and personally friendly, but
‘hurt.’ ” (DX 56; see also DX 161 (e-mail from Jennie Wilson to James Schwartz, stating “I think we should talk with Dary and
see if they want us to engage with Aero on liquidity and ultimately payment terms.”). Additionally, Mr. Kaluzny was involved
in negotiating the Sourcing Agreement between MGF and Aéropostale. (Trial Tr. 193:13–25, Aug. 18, 2016 (Morrow)). But
MGF's CEO, CFO, and other members of the MGF management team were also involved in the discussions of the Sourcing
Agreement. (Trial Tr. 193:13–25, Aug. 18, 2016 (Morrow); CEX 509, Miller Dep. Tr. 23:19–25)). The fact that the Sycamore
Parties' personnel was involved in these discussions is not surprising given that MGF and the Sycamore Partners were parties
to an advisory agreement, under which the Sycamore Parties provided certain services to MGF. (DX 060; see also DX 014 (e-
mail from Dary Kopelioff to Daniel Bloch, at MGF stating they “have been tracking liquidity” and will “share with you now
and on a go-forward basis.”). In any event, the Debtors have failed to demonstrate that MGF was a “mere shell” and that it was

completely dominated by Mr. Kaluzny or one of his other entities to justify piercing the corporate veil. See In re Sunbeam
Corp., 284 B.R. at 367.
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With respect to Lemur, the alter ego issue is a closer question. In summer 2013, Sycamore's investment committee, consisting
of Messrs. Kaluzny and Morrow, decided to invest in Aéropostale and to that end, in late August and September 2013, through
an entity named Hummingbird LLC (later renamed Lemur LLC), they purchased approximately $54 million of Aéropostale's
common stock. (Morrow ¶ 8; Kaluzny Decl. ¶ 10). Mr. Kaluzny is the President, CEO, Vice President and Secretary of Lemur.
(DX 61; DX 66). Between February 3 and February 8, 2016, Mr. Kaluzny directed Lemur to sell its entire equity stake in
Aéropostale. (Kaluzny ¶¶ 49–50; Trial Tr. 188:22–24, Aug. 17, 2016 (Kaluzny)). As a practical matter, Mr. Kaluzny exercised
control over Lemur as it had no other officers and indeed no other function other than to invest in Aéropostale. (Kaluzny Decl.
¶¶ 10–11, 49). There is no doubt that Mr. Kaluzny wore different hats with respect to the various Sycamore Parties. (Kaluzny
Decl. ¶¶ 1, 5, 6; DX 61; DX 62; DX 66; DX 86; DX 112; DX 113). Yet this alone is insufficient to pierce the corporate veil. See

In re Lyondell Chem. Co., 543 B.R. at 145. The parties have not provided sufficient factual or legal information to determine
the corporate separateness of Lemur with respect to the other Sycamore Parties or MGF. But the Court does not need to resolve
this question as to Lemur given the Court's other rulings on the merits of the claims for equitable subordination and a limitation
on credit bidding.

IV. Recharacterization
[47] In determining whether to recharacterize the Tranche B facility of the Prepetition Term Loan Agreement as equity, the

Court considers the factors set out in Bayer Corp. v. MascoTech, Inc. (In re AutoStyle Plastics, Inc.), 269 F.3d 726 (6th

Cir.2001), along with the facts and circumstances surrounding the transaction. See AutoStyle Plastics, 269 F.3d at 750; In

re Lyondell Chem., 544 B.R. 75, 93 (Bankr.S.D.N.Y.2016). The AutoStyle factors are:

(1) the names given to the instruments, if any, evidencing the indebtedness; (2) the presence or absence of
a fixed maturity date and schedule of payments; (3) the presence or absence of a fixed rate of interest and
interest payments; (4) the source of repayments; (5) the *421  adequacy or inadequacy of capitalization;
(6) the identity of interest between the creditor and the stockholder; (7) the security, if any, for the
advances; (8) the corporation's ability to obtain financing from outside lending institutions; (9) the extent
to which the advances were subordinated to the claims of outside creditors; (10) the extent to which
the advances were used to acquire capital assets; and (11) the presence or absence of a sinking fund to
provide repayments.

AutoStyle Plastics, 269 F.3d at 750; see In re Lyondell Chem., 544 B.R. at 93 (applying the AutoStyle factors);

Adelphia Commc'ns Corp. v. Bank of Am. (In re Adelphia Commc'ns Corp.), 365 B.R. 24, 74 (Bankr.S.D.N.Y.2007).
Considering these factors and the evidence presented at trial, the Court concludes that the Debtors have failed to establish the

vast majority of the AutoStyle factors, each of which is discussed below. See Adelphia Commc'ns Corp., 365 B.R. at 74;

In re SubMicron Sys. Corp., 432 F.3d 448, 456 (3d Cir.2006). 34

[48] As for the first factor—the names given to the instruments—the Tranche B facility was documented as a loan. (DX 005).
Indeed, the Debtors refer to it as a loan. (Motion ¶ 7; Dick First Day Affidavit ¶ 38). This factor weighs against recharacterization.

See AutoStyle Plastics, 269 F.3d at 750.

With respect to the second factor—the presence of a fixed maturity date and repayment schedule—the Tranche B facility had
a fixed maturity date, and a required schedule of annual amortization payments. (DX 005 at AI-MGF 0071388, id. § 2-9; Trial
Tr. 206:25–207:3, Aug. 17, 2016 (Kaluzny)). This factor weighs against recharacterization.
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As for the third factor—the presence of a fixed rate of interest and interest payments—the Tranche B facility does not bear
interest, which weighs in favor of recharacterization. (DX 005 § 2-10(b)). However, this factor is not dispositive. Additionally,
the evidence presented establishes that the loan was structured to create economic returns and ultimate repayment through the
MGF Sourcing Agreement. (Morrow Decl. ¶¶ 11–12; see also CEX 010).

With respect to the fourth factor—the source of repayments—the Tranche B facility was fully secured by a blanket lien on
substantially all of the Debtors' assets. (See Dick First Day Affidavit ¶¶ 33, 37–38; Morrow Decl. ¶ 11; DX 005 § 8-1).
Repayment of the Tranche B facility is thus not dependent on the success of the Debtors' business, which weighs against

recharacterization. See AutoStyle Plastics, 269 F.3d at 751; In re Lyondell Chem., 544 B.R. at 96; see also Seaver
v. Ashenfelter (In re MSP Aviation, LLC ), 531 B.R. 795, 807 (Bankr.D.Minn.2015) (“[W]hen the creditor has secured the
transaction with a lien, courts will generally find in favor of a loan.”). As to this factor, the Debtors contend that “the Tranche
B Facility does not have a fixed amortization schedule. Instead, repayment is effectively dependent on the continued demand
for merchandise from MGF and the application of rebates under the Sourcing Agreement.” (See Motion ¶ 97(iv)). But this
is incorrect. The Prepetition Term Loan Agreement provides “[t]he Borrower shall repay the aggregate outstanding principal
amount of the Tranche B Term Loans installments of $5,000,000.00 on each Annual True Up *422  Date ....” (DX 005 § 2.9(b)).
Furthermore, the Debtors contemplated repaying the loan. (CEX 107 (e-mail from Marc Miller to Julian Geiger stating that
additional liquidity “would allow us to pay back our Sycamore loan more quickly.”); CEX 61 at AERO_0050423).

As for the fifth factor—the adequacy or inadequacy of capitalization—the Debtors argue they were “inadequately capitalized
at the time the Tranche B Facility was advanced.” (Motion ¶ 97(v)). However, while courts have stated that “inadequate
capitalization is strong evidence that the advances are capital contributions” the Court gives this factor modest weight. See

In re Lyondell Chem., 544 B.R. at 97; see also Official Comm. of Unsecured Creditors v. Bay Harbour Master Ltd. (In
re BH S & B Holdings LLC), 420 B.R. 112, 159 (Bankr.S.D.N.Y.2009) (stating “[c]ourts should not put too much emphasis on
this factor, in any event, because all companies in bankruptcy are in some sense undercapitalized.”). Here, the Debtors sought
out financing to fund its turnaround—it would thus be inappropriate to penalize the Term Lenders for lending to a distressed
company. (CEX 061; Morrow Decl. ¶ 10; Kaluzny ¶¶ 13, 15).

With respect to the sixth factor—the identity of interest between the creditor and the stockholder—MGF Holdings advanced
100% of the Tranche B facility but owned no equity in the Debtors. Thus, this factor weighs against recharacterization. See

AutoStyle Plastics, 269 F.3d at 751. The Court acknowledges that an affiliate of MGF Holdings, Lemur, owned approximately
8% of the Debtors common stock at the time the Tranche B facility was made but finds that does not change its consideration
of this factor.

The seventh factor is security, if any, for the advances. As noted above, the Tranche B facility was secured by liens on
substantially all of the Debtors' assets. (DX 005 § 8-1; see also Kaluzny Decl. ¶¶ 20–26; Morrow Decl. ¶¶ 14–20; Motion ¶

97(vii)). Thus, this factor weighs against recharacterization. See S & B Holdings, 420 B.R. at 159.

The eighth factor is the corporation's ability to obtain outside financing. As previously noted, the Debtors sought out proposals
for financing and in fact received financing proposals from other potential lenders at or about the time they accepted the Term
Lenders' proposal. (Morrow Decl. ¶ 10; Kaluzny ¶¶ 13, 15; CEX 061 at 0050421-25)). The Court finds this factor weighs against

recharacterization. See cf. In re Lyondell Chem., 544 B.R. at 98–99 (“The fact that no reasonable creditor would have acted
in the same manner is strong evidence that the advances were capital contributions rather than loans.”).

The ninth factor is the extent to which advances were subordinated to claims of outside creditors. The Tranche B facility was
structured to be senior to the majority of claims against the Debtors, except for the pre-petition asset based lenders. (CEX 031;
Motion ¶ 97(ix)).
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As to the tenth factor—the extent to which the advances were used to acquire capital assets—the terms of the Tranche B facility
state that the “proceeds of the Tranche B Term Loans shall be used solely for working capital and general corporate purposes of
the Borrower ....” (DX 005 § 2-1(b)(ii)). Additionally, Debtors concede that that Term Loans were not used to purchase capital
assets. (See Motion ¶ 97(x)). This factor weighs against recharacterization.

The eleventh and final factor is the presence or absence of a sinking fund. Here, the Tranche B facility is secured by liens over

substantially all of the Debtors' assets and thus, there is no need for a sinking *423  fund. See S & B Holdings, 420 B.R.
at 158, 160. The Court finds this factor is irrelevant to its analysis.

Based on the AutoStyle factors and the surrounding facts and circumstances, the Court finds that the parties intended the
Tranche B facility to be a loan. Accordingly, the Court denies the Debtors' request to recharacterize it as equity.

CONCLUSION

For the reasons set forth above, the Court denies the Motion. The Term Lenders shall submit a proposed order on three days'
notice.

All Citations

555 B.R. 369

Footnotes

1 Certain information relevant to a determination of this Motion is confidential business information of the parties.
Therefore, a copy of the full Opinion in this case was filed under seal. [ECF No. 723]. To avoid divulging this confidential
information, the Court requested that the parties identify any confidential information in that sealed version of the
Opinion. A very small amount of information was identified. This subsequent public version of the Opinion has been
edited only to the extent necessary to avoid disclosing this confidential information but also to make public the basis of
the Court's decision to the greatest extent possible. For the sake of readability, the Court has edited the text rather than
merely redacting the confidential information at issue.

2 There is an extensive evidentiary record in this proceeding. Trial testimony is cited as “Trial Tr. [page:line] [date]
[Witness].” Testimony provided by written declaration is cited as “[Witness] Decl. ¶ ___.” Exhibits are cited as “CEX
___” for the Term Lenders' exhibits and “DX ___” for the Debtors' exhibits. This Opinion also includes some references
to the briefs filed by the parties. The Debtors' initial Motion and related memoranda of law are cited as “Motion __.”
The parties' trial brief is cited as “[Party] Trial Brief __.” The parties' proposed findings of fact and conclusions of law
are cited as “[Party] Proposed Findings __.”

3 References to the “Sycamore Parties” includes Sycamore Partners, MGF Holdings, Aero Investors, MGF, Lemur, and
Sycamore Partners MM.
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4 The Prepetition ABL Agreement consists of both a revolving credit facility and a “First-In, Last-Out” or “FILO” facility
(the “FILO Facility”). (DX 005). Availability under the FILO Facility is not included in the calculation of liquidity under
the $70 million minimum liquidity threshold. (DX 005 at § 5-12).

5 Section 5-11(d) of the Prepetition Term Loan Agreement provides:

The Loan Parties each recognize that all appraisals, inventories, analyses, financial information, and other materials
which the Agent may obtain, develop, or receive with respect to the Loan Parties is confidential to the Agent and
that, except as otherwise provided herein, no Loan Party is entitled to receipt of any of such appraisals, inventories,
analyses, financial information, and other materials, nor copies or extracts thereof or therefrom.

(DX 005 at § 5-11(d)).

6 “Credit Review Period” is defined under the Sourcing Agreement as:

each period beginning on the date that Liquidity shall have been less than $150,000,000, and ending on the date
Liquidity shall have been equal to or greater than $150,000,000 for forty five (45) consecutive calendar days; provided
that a Credit Review Period shall not be deemed to have ended under this definition on more than two (2) occasions
in any period of 365 consecutive days. The termination of a Credit Review Period as provided herein shall in no way
limit, waive or delay the occurrence of a subsequent Credit Review Period in the event that the conditions set forth
in this definition again arise.

(DX 006 at 2) (emphasis in original).

7 Mr. Schwartz provided the confidential amount of MGF's EBITDA cushion for its leverage ratio covenants and its
consolidated fixed charge coverage ratio covenants as of year end 2015. (Schwartz Decl. ¶ 24; CEX 269 at 19). The
loss at that time period of an amount equal to its EBITDA cushion for its leverage ratio covenants would have caused
a default under MGF's credit agreements. (Schwartz Decl. ¶ 24). The $240 million relationship with the Debtors could
have $50 to $100 million in unsecured credit exposure for MGF, taking into account merchandise delivered but not yet
paid for, plus merchandise in various stages of production and shipment. (Schwartz Decl. ¶ 38).

8 In January 2016, the borrowing base certificate also provided information about the availability under the FILO Facility
and available cash and cash equivalents. (Dick Decl. ¶ 33; DX 050 at lines (D), Availability (FILO)).

9 For example, in the first year of the Sourcing Agreement, MGF hired or internally transferred roughly 50 people to
service the Debtors, at a cost of $2.4 million for 2015. (Schwartz Decl. ¶ 41; CEX 269). Effort and expense was
spent training this team to service the Debtors, arranging for factories to produce merchandise for the Debtors and
making logistics arrangements for shipping merchandise from the factories to the Debtors' distribution centers in the
United States. (Schwartz Decl. ¶ 41). MGF spent time meeting with the Debtors to understand their designs, technical
requirements, budgeting process, and requirements regarding ordering, shipping, invoicing, and payments. (Schwartz
Decl. ¶ 41). MGF and the Aéropostale team participated in weekly conference calls about how to service the Debtors.
(Schwartz Decl. ¶ 41).

10 The Background section includes those facts central to understanding the parties' dispute. But to avoid undue repetition,
the Court does not recount all the communications between and among the parties. These communications are addressed
in the Discussion section below as necessary.

11 There is some confusion about the Sycamore Parties' process in reaching the conclusion that the $150 million liquidity
floor had been breached, particularly in light of the misdated and incomplete minutes of the February 24, 2016, MGF
Holdings' board meeting where this issue was purportedly addressed. (DX 231; Trial Tr. 177:13-178:13, 182:5–14, Aug.
17, 2016 (Kaluzny); Trial Tr. Under Seal 2 8:8-9:13, Aug. 18, 2016 (Morrow); Trial Tr. 110:3-112:15, 114:12-115:18,
Aug. 16, 2015 (Schwartz)). But there is no such confusion over MGF's process for determining that the Credit Review
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Period was triggered, (Schwartz Decl. ¶ 63; Trial Tr. 112:16-25, Aug. 16, 2016 (Schwartz)), which is more important
given that it was MGF's right to declare a Credit Review period under the Sourcing Agreement.

12 The Sourcing Agreement provides that it “shall be governed by and construed in accordance with the laws of the State
of New York ....” (DX 006 at 24).

13 The Sourcing Agreement provides that “[t]he terms of any ... Order are governed by Aéropostale's Purchase Order Terms
and Conditions set forth in Exhibit B annexed hereto, as may be amended in writing from time to time by the mutual
agreement of Aéropostale and the Vendor.” (DX 006 at 9).

14 The only qualification in the language of Section 4(b)(ii) is if “another payment schedule is expressly contained” in an
order, but the Debtors do not argue that there is another payment schedule contained in the purchase orders at issue.
(DX 006 at 11).

15 The Debtors understood that “up-front terms” meant “CIA or COD”—that is, cash in advance or cash on delivery. (CEX
509, Miller Dep. Tr. 83:20-84:8).

16 The Debtors rely on the headings “Pricing” and “Orders” to support their interpretation of the Sourcing Agreement.
(See Debtors' Proposed Findings ¶ 46). But Section 25 of the Sourcing Agreement provides that “[a]ll section headings
contained in this Agreement are for convenience of reference only, do not form a part of this Agreement and will not
affect in any way the meaning or interpretation of this Agreement.” (DX 006 at 28).

17 Similarly the price of product ordered under the Sourcing Agreement depended on the actual cost charged by third-party
manufacturers, as well as “costs associated with importing the relevant Products into the United States, Canada, or other
locations.” (DX 006 at 10). Both amounts could not be determined until after the order had been procured and delivered.

18 Section 2–609(1) of the Uniform Commercial Code provides, in part:

A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance
will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party
the other may in writing demand adequate assurance of due performance and until he receives such assurance may if
commercially reasonable suspend any performance for which he has not already received the agreed return.

U.C.C. § 2–609(1).

19 The L&F Agreement did not contain a liquidity threshold permitting it to adjust payment terms. (DX 055; Trial Tr.
47:6-47:14, 56:6-57:3, Aug. 16, 2016 (Geiger); Trial Tr. 24:20-23, 42:2-4, Aug. 17, 2016 (Dick); CEX 509, Miller Dep.
Tr. 232:12-20). It also contained no basis for allowing Li & Fung to suspend shipping other than late payment by the
Debtors, something that no one has alleged occurred. (Trial Tr. 25:17-20, Aug. 17, 2016 (Dick)).

20 Indeed, the Debtors had already hired lawyers in anticipation of possible litigation with the Sycamore Parties or
individuals as to various claims, including the breach of the Sourcing Agreement. (Trial Tr. 7:16-8:9, Aug. 18, 2016
(proffer of evidence)).

21 The Debtors complain that MGF's prices were too high under the Sourcing Agreement. (Trial Tr. 37:12-38:9, 40:18-41:8,
Aug. 16, 2016 (Geiger)). But at one point, the Debtors nonetheless considered using MGF to replace business that
would otherwise be done by Li & Fung. (CEX 240; Trial Tr. 37:25-38:10, Aug. 17, 2016 (Dick); CEX 509, Miller
Dep. Tr. 198:25-199:25, 201:2-15). For its part, MGF claims that Aéropostale wanted extremely low prices—lower, on
average, than any of MGF's other customers—and that its relationship with the Debtor was not profitable because the
poor margins and volume. (Schwartz Decl. ¶¶ 47-49). In any event, the issue of price is not relevant to the dispute before
the Court as no party has contended that the prices charged were in violation of the Sourcing Agreement.
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22 Her opinion about Li & Fung was carefully qualified: she conceded that “[w]ithout knowing the story and without
[knowing the judgment], Li & Fung's decision is more consistent with what a vendor or an agent would do when they
have concerns.” (Trial Tr. 186:23-25, Aug. 16, 2016 (Keiser)).

23 On the same issue, the Court finds credible the testimony of the Term Lenders' expert, Mr. Bell, who opined that as of
February 24, 2016, Aéropostale's 2015 audit would have indicated substantial doubt that the company could continue
as a going concern for the period from January 31, 2016, to January 28, 2017. (Bell Decl. ¶ 15). This further supports
that Aéropostale was suffering from a pattern of declining performance—with the attendant consequences—regardless
of the new payment terms imposed on February 24, 2016. (See Bell Decl. ¶ 28).

24 Each share of Series B Preferred Stock was convertible to shares of common stock at in initial conversion rate of
3,932.018 for each share of Series B Preferred Stock. (Dick First Day Affidavit ¶ 49).

25 On cross-examination, the Debtors failed to directly question Mr. Kaluzny about the secret plan.

26 In a slide presentation during the closing argument, the Debtors' counsel suggested that the Sycamore Parties should be
treated as insiders. The Court does not remember seeing that argument earlier in the case. In any event, the Court rejects
that suggestion as unsupported by the credible evidence.

27 Notably, it was the December 15, 2016 projections that were central to the opinions of Debtors' expert, Professor Ferrell.

28 See supra note 27.

29 Finally, the Court notes that the Debtors appear to seek equitable subordination of the Term Lenders' claims in their
entirety. But this seems inconsistent with the doctrine. It is well established that equitable subordination is an equitable
remedy and that a claim should be should be subordinated “only to the extent necessary to offset the harm which the

bankruptcy and its creditors suffered on account of the inequitable conduct.” In re Sunbeam Corp., 284 B.R. at 364;

see also In re LightSquared Inc., 511 B.R. at 348.

30 The proofs of claim filed by Aero Investors LLC and MGF Sourcing Holdings, Limited against each of the Debtors are
for amounts not less than $151,250,000. (See Claim Nos. 265–80).

31 The Third Circuit has rejected the notion that limiting a credit bid for cause must always involve inequitable conduct
by the creditor:

That argument has no basis in the statute. A court may deny a lender the right to credit bid in the interest of any
policy advanced by the Code, such as to ensure the success of the reorganization or to foster a competitive bidding
environment. See, e.g., 3 Collier on Bankruptcy 363.09[1] (“The Court might [deny credit bidding] if permitting the
lienholder would chill the bid process.”)

In re Philadelphia Newspapers, LLC, 599 F.3d 298, 316 n. 14 (3d Cir.2010). Of course, that decision must be

understood in light of the Supreme Court's more recent decision in RadLAX Gateway Hotel, LLC v. Amalgamated
Bank, ––– U.S. ––––, 132 S.Ct. 2065, 182 L.Ed.2d 967 (2012). In that case, the Supreme Court concluded that a debtor
may not confirm a Chapter 11 cramdown plan that provides for the sale of the collateral free and clear of the a lien but

does not permit the secured creditor to credit bid at the sale. Id. at 2073 (noting that “the pros and cons of credit
bidding are for the consideration of Congress, not the courts.”).

32 At closing argument, the Debtors suggested that it did not need to pierce the corporate veil to prevail on their claim. But
they did not offer legal authority to demonstrate how else to attribute the conduct of these otherwise separate corporate
entities to the Term Lenders.
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33 Here, the parties cite to Delaware law, which is not surprising given that Lemur, Sycamore Partners, and MGF are
incorporated and/or formed in Delaware. (DX 062; DX 066; DX 113). To the extent the parties cite to cases that apply
Delaware or New York law, the Court finds the standard to disregard corporate separateness remains essentially the

same. See, e.g., In re Sunbeam Corp., 284 B.R. at 365; Network Enters., Inc. v. APBA Offshore Prods., Inc., 427
F.Supp.2d 463, 489 (S.D.N.Y.2006).

34 The Court notes that the Debtors did not address recharacterization in its Trial Brief. (See Debtors' Trial Brief [ECF No.
660]). Thus, references to the Debtors' argument on the recharacterization issue are to the Debtors' Motion.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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510 B.R. 55
United States Bankruptcy Court, D. Delaware.

IN RE FISKER AUTOMOTIVE HOLDINGS, INC., et al., Debtors.

Case No. 13–13087(KG)
|

Signed January 17, 2014

Synopsis
Background: Bankrupt electric car company moved for order authorizing sale of substantially all of its assets preparatory to
filing a liquidating Chapter 11 plan, and creditors' committee moved for order approving bid procedures. Committee specifically
sought to limit right of creditor that had acquired government's loan to the debtor to credit bid.

[Holding:] The Bankruptcy Court, Kevin Gross, J., held that creditor that purchased the Department of Energy's (DOE's)
secured $168 million loan to bankrupt electric car company for $25 million would not be allowed to credit bid the entire $168
million claim at sale of car company's assets.

So ordered.

West Headnotes (4)

[1] Bankruptcy Manner and Terms

Secured creditor is entitled to credit bid its allowed claim at sale of estate assets subject to its lien, unless the court,
for cause, orders otherwise. 11 U.S.C.A. § 363(k).

9 Cases that cite this headnote

[2] Bankruptcy Manner and Terms

Secured creditor's right to credit bid at sale of estate assets subject to its lien is not absolute, as court may direct
otherwise for cause. 11 U.S.C.A. § 363(k).

12 Cases that cite this headnote

[3] Bankruptcy Manner and Terms

Creditor that purchased the Department of Energy's (DOE's) secured $168 million loan to bankrupt electric car
company for $25 million would not be allowed to credit bid the entire $168 million claim at sale of car company's
assets, where amount of creditor's secured claim was uncertain, and where allowing creditor to credit bid the entire
$168 million claim would not just chill, but freeze out any competitive bidding by attractive and capable bidder that
was highly motivated to acquire car company's assets; bankruptcy court, for cause, would limit creditor to credit bid
of no more than $25 million, the price for which it acquired the government loan. 11 U.S.C.A. § 363(k).

10 Cases that cite this headnote
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[4] Bankruptcy Manner and Terms

Holder of lien whose validity has not been determined may not credit bid its lien at sale of estate assets allegedly
subject thereto. 11 U.S.C.A. § 363(k).

2 Cases that cite this headnote

Attorneys and Law Firms

Ryan Dahl, David L. Eaton, Gregory Francis Pesce, Anup Sathy, Nora S. Tauke Schweighart, Kirkland & Ellis, LLP, Chicago,
IL, Daniel T. Donovan, Jeffrey Landis, Kate S. O'Scannlain, Kirkland & Ellis LLP, Washington, DC, Laura Davis Jones, Peter
J. Keane, James E. O'Neill, Pachulski Stang Ziehl & Jones LLP, Wilmington, DE, James H.M. Sprayregen, Kirkland & Ellis
LLP, New York, NY, for Debtors.

Chapter 11

Re: Dkt. Nos. 13 & 265

MEMORANDUM OPINION

KEVIN GROSS, U.S.B.J.

INTRODUCTION

The Court's Memorandum Opinion will address the Debtors' Motion ... Authorizing *56  the Sale of Substantially All of the
Debtors' Assets ... (the “Sale Motion”) (D.I. 13). Also before the Court is the Motion of the Creditors' Committee ... Approving
Bid Procedures ... (the “Bidding Procedures Motion”) (D.I. 265).

The Debtors 1  were founded in 2007 with the goal of designing, assembling, and manufacturing premium plug-in hybrid
electric vehicles in the United States. Debtors faced many difficulties that prevented the Debtors from operating as planned.
The challenges included safety recalls related to battery packs supplied by a third party vendor, the loss of a material portion
of their existing unsold vehicle inventory in the United States during Hurricane Sandy in 2012, and the loss of their lending
facility provided through the United States Department of Energy (“DOE”).

JURISDICTION

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order
of Reference from the United States District Court for the District of Delaware, dated February 29, 2012. This matter is a core

proceeding within the meaning of 28 U.S.C. § 157(b)(2), and the Court may enter a final order consistent with Article III
of the United States Constitution.

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
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3. The statutory bases for the relief requested are Sections 105, 363 and 265 of the Bankruptcy Code, and Bankruptcy Rules
2002, 6004 and 6006.

UNCONTESTED FACTS

The following facts are uncontested and will describe the origination and essence of the conflict at hand.

1. The Debtors expressly filed these cases to accomplish the sale of substantially all their assets to Hybrid Tech Holdings, LLC
(“Hybrid”) and then to administer these chapter 11 estates through the Debtors' proposed chapter 11 plan of liquidation.

2. As of the Petition Date, November 22, 2013, the Debtors had approximately $203.2 million in indebtedness and related
obligations outstanding. As of the Petition Date, the obligations outstanding under these facilities, excluding accrued interest,
were estimated at the following amounts:

$ millions
 

Senior Loan Agreement (DOE)
 

168.5
 

Silicon Valley Bank Working Capital Facility
 

6.6
 

Delaware Economic Development Agency
 

12.5
 

Related Party Notes
 

15.6
 
Total $203.2
 

3. Debtors and the United States of America, through DOE, are parties to that certain Loan Arrangement and Reimbursement
Agreement, dated as of April 22, 2010 (as amended, supplemented or otherwise modified, “Senior Loan Agreement”). Pursuant
to the Senior Loan Agreement, DOE agreed to, among other things: (a) arrange for the Federal Financing Bank (“FFB”) to
purchase notes from Fisker Automotive in an amount not to exceed $169.3 million to fund the development, *57  commercial
production, sale and marketing, and all related engineering integration of the Debtors' “Karma” model automobile, the Debtors'
premium-priced PHEV (the “Karma Lending Facility”); and (b) arrange for FFB to purchase notes from Fisker Automotive in an
amount not to exceed $359.4 million to fund the development, commercial production, sale and marketing of the Debtors' “Nina”
model automobile, a moderately priced version of the Karma, including the establishment and construction of an assembly and
production site in the United States (the “Nina Lending Facility,” and together with the Karma Lending Facility, the “Senior
Loan Facility”).

4. On October 11, 2013, Hybrid purchased DOE's position of outstanding principal of $168.5 million ($.15/$1.00) under the
Senior Loan Facility for $25 million and, for all practicable purposes, succeeded to DOE's position as the Debtors' senior secured
lender.

5. With the Senior Loan sale by DOE to Hybrid, the Debtors entered into discussions with Hybrid regarding Hybrid's potential
acquisition of the Debtors' assets through a credit bid of all or part of the Senior Loan. These discussions led to the Asset
Purchase Agreement, pursuant to which Hybrid proposes to acquire substantially all of the assets of Debtors for consideration
which includes $75 million in the form of a credit bid. The Debtors determined that a sale to a third party other than Hybrid
was not reasonably likely to generate greater value than the Debtors' proposed sale transaction or advisable under the facts
and circumstances of these chapter 11 cases. The DOE Loan purchase made Hybrid the Debtors' senior secured lender holding
approximately $168.5 million in claims. What collateral is thereby secured remains at issue.
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6. The Debtors decided that the cost and delay arising from a competitive auction process or pursuing a potential transaction
with an entity other than Hybrid would be reasonably unlikely to increase value for the estates. The Sale Motion therefore
reflects Debtors' decision to sell its assets to Hybrid through a private sale.

7. The Official Committee of Unsecured Creditors (the “Committee”) opposes the Sale Motion and is seeking an auction
along the lines contained in the Bidding Procedures Motion. In particular, the Committee opposes Hybrid's right to credit
bid. The Committee has proposed an alternative to the Hybrid private sale: an auction with Wanxiang America Corporation
(“Wanxiang”).

8. While the offers are evolving and improving, the Wanxiang proposal at the time the Sale Motion was pending was
extremely attractive both economically and in its significant non-economic terms. The Committee strongly endorsed Wanxiang's
participation in an auction.

9. At the hearing on January 10, 2014, at which the Court was to consider the Sale Motion and the Bidding Procedures Motion,
the Debtors and the Committee announced on the record an agreement to limit the areas of dispute. The Debtors and the
Committee agreed that (emphasis supplied):

Stipulated Agreements

First, the Debtors and the Committee agree that, based on all the events that have transpired since the commencement of
these cases, and especially the recent bid by Wanxiang, it now does appear to both parties that if Hybrid's ability to credit bid
is limited as the Committee has asked, specifically that if at any auction Hybrid either would have no right to credit bid
or its credit bidding were capped at $25 million, there is a strong likelihood that there  *58  would be an auction that
has a material chance of creating material value for the estate over and above the present Hybrid bid. That auction
would, of course, be open to all qualified bidders, and certainly to include Hybrid and Wanxiang and possibly others.

Second, if Hybrid's ability to credit bid is not capped, it appears to both the Debtors and the Committee that there is
no realistic possibility of an auction, as we have no reason to believe that Wanxiang or anyone else would bid more than
the amount of Hybrid's asserted secured claims.

Third, we agree that limiting of Hybrid's ability to credit bid, for these reasons alone, would likely foster and facilitate
a competitive bidding environment, as those words were used by the Third Circuit in Philadelphia Newspapers, and that
such a competitive bidding environment would likely result in material benefit to the estate.

Fourth, all of the work here has shown to both the Debtors and the Committee that the highest and best value for the estate
is achieved only in the sale of all of the Fisker assets as an entirety.

Fifth, based on all the work that has been done by all parties and a constructive and collaborative exchange of views and
information as appropriate in Chapter 11, we each also believe that within that entirety of the assets offered for sale are (i)
material assets that we believe consist of properly perfected Hybrid collateral, (ii) material assets that are not subject
to properly perfected liens in favor of Hybrid and (iii) material assets where there is a dispute as to whether Hybrid
has a properly perfected lien, which dispute is not likely subject to quick or easy resolution. We may not agree on exactly
where those lines are drawn between those three groups in certain respects. And we may not agree as to the allocation of
value between these groups in all respects. But we agree that there are material assets in each category.

* * *

As our eighth agreement, the Committee agrees that if, based on these agreements and such other evidence and argument by
all parties at today's hearing consistent in respects with these agreements, the Court rules that there is no basis to limit
Hybrid's ability to credit bid as proposed, the Committee will withdraw all of its oppositions to the Debtors' present
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sale, DIP loan, plan and related motions as they are currently proposed, conditioned of course on Hybrid confirming its most
recent proposal still stands and is not conditioned in any respect on plan acceptance or other such formality.

Finally, Judge, as to our ninth and final agreement ...

Based upon the agreements reached, the Debtors and the Committee ask the Court to rule on whether Hybrid's ability to
credit bid should be limited exclusively based on the Committee's positions that: (i) credit bidding should not be permitted
here given that a material portion of the assets to be sold in their entirety are not subject to a property perfected lien in
favor of Hybrid or are subject to lien in favor of Hybrid which is in bona fide dispute, which dispute cannot be quickly
and easily resolved or (ii) “cause” exists because limiting the credit bid will facilitate an open and fully competitive cash
auction or (iii) “cause” exists because the Debtors' assets to be sold in their entirety include encumbered, unencumbered
and disputed assets. The Committee will not seek a limitation on the credit bid *59  for any other basis. To be clear,
there is a disagreement between the parties on whether, as a matter of law, the Court can limit the credit bid under these
circumstances. Based upon the agreements reached, the Debtors and the Committee will not present further argument
or evidence on these issues, but will be able to respond to direct inquiries from the Court. Moreover, the Debtors and
the Committee may also respond to oppositions to their respective positions; however, the Committee's response to an
opposition by a third party shall not in and of itself constitute an opposition to the Debtors' position.

10. The Stipulated Agreements are highly significant to the credit bidding issue. If Hybrid is entitled to credit bid more than
$25 million at an auction, Wanxiang will not participate—and there will be no auction.

11. Wanxiang has made it clear it is prepared to increase its bid if there is an auction.

DISCUSSION

The Sale Motion and the Bidding Procedures Motion require the Court to determine whether Hybrid is entitled to credit bid its
claim and, if so, whether the Court may properly limit, or cap, the amount that Hybrid may credit bid. If the answer to the second
question, the capping of the credit bid, is “no,” it is clear there will be no auction. The Committee will withdraw its objection to
the Sale Motion and Hybrid will have a clear path to purchase the Debtors' assets in a private sale, subject to the Court's approval.

[1] It is beyond peradventure that a secured creditor is entitled to credit bid its allowed claim. 11 U.S.C. § 363(k) provides that:

(k) At a sale under subsection (b) of this section of property that is subject to a lien that secures an allowed
claim, unless the court for cause orders otherwise the holder of such claim may bid at such sale, and, if
the holder of such claim purchases such property, such holder may offset such claim against the purchase
price of such property.

See Radlax Gateway Hotel, LLC v. Amalgamated Bank, ––– U.S. ––––, 132 S.Ct. 2065, 182 L.Ed.2d 967 (2012); In re
Philadelphia Newspapers, LLC, 599 F.3d 298 (3d Cir.2010). Hybrid paid $25 million for its claim. It will be entitled to credit

bid. The only question is: in what amount. 2

[2] The law is equally clear, as Section 363(k) provides, that the Court may “for cause order[ ] otherwise.” In Philadelphia
Newspapers, the Third Circuit Court of Appeals captured the law as follows:
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As an initial matter, the Code plainly contemplates situations in which assets encumbered by liens are sold without affording
secured lenders the right to credit bid. The most obvious example arises in the text of § 363(k), under which the right to
credit bid is not absolute. A secured lender has the right to credit bid “unless the court for cause orders otherwise.” 11 U.S.C.
§ 363(k). In a variety of cases where a debtor seeks to sell assets pursuant to § 363(b), courts have denied secured lenders
the right to bid their credit. See In re Aloha Airlines, No. 08–00337, 2009 WL 1371950, at *8 (Bankr.D.Hawaii May 14,
2009) (determining that “cause exists to deny the credit bid” under § 363(k)); *60  Greenblatt v. Steinberg, 339 B.R. 458,
463 (N.D.Ill.2006) (holding the “bankruptcy court did not err in refusing to allow [a secured creditor] to credit bid”); In re
Antaeus Technical Servs., Inc., 345 B.R. 556, 565 (Bankr.W.D.Va.2005) (denying the right to credit bid to facilitate “fully

competitive” cash auction); In re Theroux, 169 B.R. 498, 499 n. 3 (Bankr.D.R.I.1994) (noting that “there is no absolute

entitlement to credit bid”). 14

FN14. The Lenders argue that the “for cause” exemption under § 363(k) is limited to situations in which as secured creditor
has engaged in inequitable conduct. That argument has no basis in the statute. A court may deny a lender the right to credit
bid in the interest of any policy advanced by the Code, such as to ensure the success of the reorganization or to foster a
competitive bidding environment. See, e.g., 3 Collier on Bankruptcy 363.09[1] (“the Court might [deny credit bidding] if
permitting the lienholder to bid would chill the bidding process.”).

Philadelphia Newspapers, 599 F.3d at 315–16.

[3] The evidence in this case is express and unrebutted that there will be no bidding—not just the chilling of bidding—if the
Court does not limit the credit bid. The Committee, which strongly opposes any credit bidding by Hybrid, will abandon its
opposition to the Sale Motion if there is no auction—and there will be no auction if the credit bid is not capped. It is through
the Committee's efforts that Wanxiang is now prepared to bid. Wanxiang is also prepared to increase its offer in an auction.

Wanxiang is a highly attractive and capable participant. Wanxiang recently purchased in bankruptcy, through an auction, certain

assets of A123 Systems 3  for almost $300 million, most importantly, the primary component of the Fisker electric cars, which
is the lithium ion battery. This means that Wanxiang has a vested interest in purchasing Fisker.

Thus, the “for cause” basis upon which the Court is limiting Hybrid's credit bid is that bidding will not only be chilled without
the cap; bidding will be frozen.

Hybrid if unchecked of its purchase, might well have frozen out other suitors for Fisker's assets. Debtors filed these cases on
Friday, November 22, 2013, a mere three business days before the Thanksgiving holiday, and insisted that the Sale Motion

and confirmation hearings occur not later than January 3, 2014, i.e., immediately after the New Year holiday 4 . The schedule
therefore allowed only 24 business days for parties to challenge the Sale Motion and even less time for the Committee, which was
not appointed until December 5, 2013, to represent the interests of unsecured creditors. Neither Debtors nor Hybrid, when the
Court asked, ever provided the Court with a satisfactory reason why the sale of the non-operating Debtors required such speed.
Nor did Debtors or Hybrid respond to the Court's repeated admonition that the timing of the Sale Motion was troublesome. It is
the Court's view that Hybrid's rush to purchase and to persist in such effort is inconsistent with the notions *61  of fairness in
the bankruptcy process. The Fisker failure has damaged too many people, companies and taxpayers to permit Hybrid to short-
circuit the bankruptcy process.

[4] Finally, the Committee has raised concerns that the amount of Hybrid's secured claim is uncertain. In their Stipulated
Agreements, the Debtors and the Committee agree that Hybrid's claim is partially secured, partially unsecured and of uncertain
status for the remainder. Hybrid argues that under case law in this Circuit, Hybrid is yet entitled to credit bid its entire claim.

Hybrid cites In re Submicron Systems Corp., 432 F.3d 448 (3d Cir.2006). In Submicron the issue was not the classification
of the claim but the value of the collateral the claim secured. The Court of Appeals held that although the secured debt had no
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actual/economic value, the secured creditor was nonetheless entitled to credit bid its entire secured claim. The Submicron

facts are distinctly different than the facts here. In Submicron the classification of the claim to be credit bid was clear. The
claim was secured, albeit the secured collateral was deficient as to the entirety of the claim. But here we do not yet know how
much of Hybrid's claim is secured. The law leaves no doubt that the holder of a lien the validity of which has not been determined,

as here, may not bid its lien. In re Daufuskie Isl. Props., LLC, 441 B.R. 60 (Bankr.D.S.C.2010). Submicron addresses an
allowed claim. No one knows how much of the claim Hybrid purchased from DOE will be allowed as a secured claim.

CONCLUSION

As discussed, the Court will limit, for cause, Hybrid's credit bid to $25 million. To do otherwise would freeze bidding. Hybrid
as the proposed sale purchaser insisted on an unfair process, i.e., a hurried process, and the validity of its secured status has
not been determined. In reaching its decision, the Court has followed precedent. A decision to authorize an uncapped credit bid
under the facts of this case would be unprecedented and unacceptable. An Order will issue.

All Citations

510 B.R. 55, 70 Collier Bankr.Cas.2d 1525

Footnotes

1 The Debtors are Fisker Automotive Holdings, Inc. and Fisker Automotive, Inc.

2 The Committee argues Hybrid should not be permitted to credit bid at all, or in any event no more than the $25 million
it paid for the $168.5 million claim Hybrid purchased from DOE. Hybrid insists on credit bidding $75 million.

3 The bankruptcy case is In re B456 Systems, Inc. (f/k/a A123 Systems, Inc.), Case No. 12–12859 (Bankr.D.Del.2013)
(KJC). The Sale Order is at Docket No. 640.

4 It is now clear that Hybrid's “drop dead” date of January 3, 2014, was pure fabrication, designed to place maximum
pressure on creditors and the Court. Today is January 17, 2014. Hybrid is still working to acquire Debtors' assets.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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1 (Prior portion of proceedings, not requested)

2 THE COURT:  I’m just going to make my decision I

3 think.

4 MR. KNOB:  Okay.  I tried to take an issue out of

5 dispute.

6 THE COURT:  No, I appreciate it.  There’s nothing

7 wrong with trying to limit the issues.  And in fact I think

8 everybody has done a good job in limiting the issues that have

9 been raised.

10 MR. KNOB:  In that case, then I’d like to strike what

11 I just said if it’s not going to affect -- There’s a lot of

12 laughter, but I mean that.

13 THE COURT:  Okay.  Okay.  All right.  And just to be

14 clear, I’ve made a decision on the VFS stay relief motion.  Let

15 me just supplement my VFS stay relief motion a little bit.  It

16 occurred to me over lunch I didn’t say something.  When I spoke

17 about the VFS collateral and the VFS evidence, saying that VFS

18 testified that it could beat Taylor & Martin’s guarantee amount

19 by $160,000 or so, one thing I forgot to say is that was a

20 comparison of estimates by VFS to a guarantee of Taylor &

21 Martin.  And obviously Taylor & Martin hopes and expects to do

22 better.  The guarantee amount is a floor and it could very well

23 be that as to VFS it’s very likely that as to VFS the Taylor &

24 Martin guarantee is going to be exceeded.  So I just wanted to

25 add that to my finding of fact and analysis on the Volvo
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1 motion.

2 So now I’m going to turn to the debtor’s motion to

3 sell and to retain Taylor & Martin to conduct an auction of

4 substantially all of the debtor’s equipment which consists of

5 trucks, trailers and related equipment.  The Court conducted a

6 hearing, a preliminary hearing on March 12th.  There was a

7 hearing on April 1st with testimony from various witnesses and

8 there was argument today, including the testimony again of Mr.

9 Colistra.  Mr. Colistra has testified before.  He submitted a

10 certification.  I’ve considered his certifications and Mr.

11 Tracy’s in support of the sale, as well as the witnesses of the

12 parties that still oppose the sale.

13 Again I want to thank all counsel in this case.  This

14 has been a difficult issue where there are a lot of difficult

15 issues.  The papers that were submitted by counsel on all sides

16 were very good and helpful and the presentations in court were

17 very professionally done and very helpful as well.

18 I just want to summarize some of the testimony of Mr.

19 Tracy who was the debtor’s key witness in support of the sale. 

20 He’s the president of Taylor & Martin, the proposed auctioneer. 

21 He has over 20 years of experience, he specializes in tractor

22 trailer auctions and he has, through his career, developed

23 strong relationships with buyers of assets like this.  He has

24 experience with large bankruptcy auctions like is proposed

25 here, with emphasis on the Jevic and the New Century cases.  In
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1 those cases Taylor & Martin exceeded their low estimates by

2 millions of dollars.

3 Mr. Tracy and Taylor & Martin are, they are strong

4 advocates for absolute auctions as opposed to credit bidding. 

5 Their reasoning includes the fact that the concern that credit

6 bidders are bidding for other buyers as opposed to the

7 financial institutions themselves.  And second, he indicated

8 that credit bidding in their view discourages other buyers from

9 attending auctions.  Taylor & Martin touted their success with

10 absolute auctions in the past and essentially their position is

11 that they don’t want to change what has worked well for them in

12 the past.  Their theory is that high turnout drives competition

13 and better returns for everybody.  They feel so strongly about

14 this that Mr. Tracy made it clear that they will withdraw as

15 auctioneer if credit bidding is allowed.

16 Through negotiations with the debtor and the

17 Committee and the lenders, Taylor & Martin has modified its

18 engagement to guarantee secured lenders an 85 percent return on

19 a low estimate that they have made and circulated to all the

20 parties here.  The suggestion is that that commitment is a

21 substitute for credit bidding.  To me that commitment suggests

22 that Taylor & Martin has a high level of confidence in their

23 approach.  Also I should note that this guarantee by Taylor &

24 Martin was not on the table initially.  It evolved throughout

25 the course of this hearing.  And even though the secured
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1 creditors might not want to acknowledge this publically, I see

2 that as a win for them, and it was based on the work of their

3 counsel in the context of this motion.

4 Taylor & Martin has done approximately 150,000 or

5 work to date.  They have done physical inspections, they’ve

6 looked at maintenance histories, photos, they’ve provided some

7 descriptions and obviously they did this high/low report which

8 was no small task.  They are essentially ready to go.  They

9 plan on doing an auction at 12 different locations that will

10 start in approximately 30 days, probably -- I think they said

11 May 30th, but maybe with the delay that might bleed into early

12 June.  They expect to be done by July 15th.  All 12 auctions

13 will occur over approximately a six week period.  They are not

14 concerned about later auctions doing worse than auctions that

15 occur at the beginning of the schedule.  

16 Taylor & Martin or Mr. Tracy acknowledged that of the

17 7,000 plus pieces of equipment that are being auctioned, only

18 2,000 are subject to liens.  But again, they have indicated in

19 no uncertain terms that if secured creditors are allowed to

20 pull their equipment out they will withdraw.  

21 Another point that was raised I believe was the

22 secured equipment, the equipment that’s subject to the security

23 interest is necessary for an overall successful auction because

24 it would increase interest in the auctions and therefore

25 hopefully drive a better result in the sale of other equipment.
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1 Taylor & Martin, again a sign of their confidence,

2 has agreed to waive its cleaning and preparation costs which

3 they estimate to exceed $500,000.  Again, just to underscore

4 the point that I have made with respect to VFS, their guarantee

5 is a guarantee.  It is a floor.  And when we look at the

6 guarantee versus the appraisals and estimates that were made a

7 part of the record, we are comparing apples and oranges. 

8 Because I assume that Taylor & Martin has a high level of

9 confidence that they’re going to exceed the guarantee.

10 I’ve also considered other arguments that have been

11 made by the debtor, including the proposed rebate plan on the

12 commission that was placed on the record today in summary form

13 by Mr. Colistra.  If Taylor & Martin does lower than the

14 midrange their 10 percent buyers commission will be reduced. 

15 But then they have upside if they exceed the midrange.

16 I’ve also considered the potential 506(c) claims

17 against the secured lenders.  The estate has estimated that

18 these could be in excess of $900,000 and this would be charges

19 that were, or expenses that the estate has incurred for the

20 benefit of the secured lenders here, including storage, rent,

21 drivers, insurance, security and so forth.  

22 The debtor has indicated, and there’s no question,

23 that when this case was filed all of its equipment was either

24 on the road or spread over 36 locations.  And in less than two

25 months they have consolidated all the equipment to 12
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1 locations.  And the Creditors Committee -- Which would also be

2 sort of a 506(c) charge.  The Creditors Committee is agreeing

3 to waive 506(c) which is a major development in my mind. 

4 Because if this sale is not approved and we have 10 lenders or

5 more getting their equipment back to sell on their own, we

6 could be litigating 506(c) claims for months.  And that will

7 cost the estate more money and it will cost the secured lenders

8 more money because they’re going to have to pay lawyers for

9 that and ultimately they might have to pay those claims.  

10 I’ve also considered the logistics of this case which

11 are unique and extraordinary.  There are over 7,000 pieces of

12 equipment.  They’re now consolidated at 12 locations.  There

13 are approximately 10 secured lenders that have equipment at

14 various locations.  The equipment is arranged in very tight

15 spaces, which I don’t hold against the debtor.  I think when

16 you consolidate 36 locations to 12, parking might be an issue. 

17 But in order to remove specific equipment from 12 locations,

18 numerous drivers and mechanics would be needed at all

19 locations.  The debtor does not have the workers and probably

20 doesn’t have the money to help in this effort.  

21 Again, I’m not criticizing the debtor for not having

22 the workers.  Because if the debtor kept on workers some other

23 parties in interest might criticize them for having too many

24 employees and not minimizing costs.  And I think the -- If we

25 don’t approve the sale the debtor will be severely distracted
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1 from other important business, including this auction, other

2 asset sales and collection of receivables.

3 In terms of legal analysis, the debtor seeks

4 authority to sell all of this property free and clear of liens

5 with liens to attach to proceeds.  I think the sale in its

6 current form is a reasonable exercise of the debtor’s business

7 judgment.  The debtor has had a difficult job of trying to

8 balance the protection of assets while minimizing costs.  And

9 as I said, I think earlier, I think the debtor and the

10 Committee have done a good job working together on this so far. 

11 I also think that the retention of Taylor & Martin to

12 do the auction is good business judgment based on what I’ve

13 learned about Taylor & Martin.  Remember, there are over 7,000

14 pieces of equipment here, 12 locations.  Taylor & Martin has a

15 good track record.  They’ve agreed to sell it all under one

16 process, which I think is helpful.  And they’re poised to do it

17 fairly soon.  The debtor and the Committee and the lenders

18 actually have negotiated terms with Taylor & Martin to address

19 most if not all of their concerns.  So I think the Abbotts

20 Dairies requirements are satisfied for the sale motion.

21 As to the free and clear 363(f) issue, to the extent

22 that secured creditors did not object or have withdrawn their

23 objections to the sale, (f)(2) is satisfied.  That would be

24 consent.  In addition, I think (f)(5) applies because the

25 secured creditors can be compelled at a legal or equitable
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1 proceeding to accept a money satisfaction.  The debtor cited

2 the TWA case for that, and so do I.  That’s 322 F. 3d 283. 

3 That’s a Third Circuit case, 2003.  

4 In addition, I took guidance from a few other cases. 

5 One is Halt Medical, that’s 217 Bankruptcy Lexus, 3947.  That’s

6 a recent Delaware Bankruptcy case.  The Gulf State Steel case. 

7 Gulf State Steel, 285 B.R. 497 (Bankruptcy Alabama 2002).  And

8 Healthco, 174 B.R. 174 (Bankruptcy District of Massachusetts

9 1994).  I will add as an alternative basis the (f)(3) argument

10 that Mr. Theisen made in his closing, although I think (f)(5)

11 applies.  So I think we can do free and clear based on that

12 legal authority. 

13 Obviously the difficult issue that I have wrestled

14 with and made it clear to the Court that I was having trouble

15 with was 363(k).  363(k) essentially allows credit bidding, but

16 it also says unless the Court for cause orders otherwise. 

17 Again, the briefing here was tremendous on all sides, and I’ve

18 looked for guidance to various cases including the Aeropostale

19 case from the Southern District of New York.  That’s 595 B.R.

20 369.  595 -- or is 85.  595 B.R. 369.  That’s a Southern

21 District of New York 2016 case.  I think that was a Judge Lane

22 case and I think he actually allowed credit bidding in that

23 case.  

24 A case that did not allow was Fisker Auto.  I think

25 that was Judge Gross from the District of Delaware.  That’s 510

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=322%2B%2Bf.%2B%2B3d%2B%2B283&refPos=283&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=285%2B%2Bb.r.%2B%2B497&refPos=497&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=174%2B%2Bb.r.%2B%2B174&refPos=174&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=595%2B%2Bb.r.%2B%2B369&refPos=369&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=595%2B%2Bb.r.%2B%2B369&refPos=369&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=595%2B%2Bb.r.%2B%2B369&refPos=369&refPosType=s&clientid=USCourts


11

1 B.R. 55.  I also read a recent case this morning, Free Lance-

2 Star, 512 B.R. 798.  That’s Bankruptcy Eastern District of

3 Virginia 2014.  Of course I read the Philadelphia Newspapers

4 case and the Supreme Court’s decision in RadLAX which overruled

5 Philadelphia Newspapers but perhaps not on grounds that make

6 Philadelphia Newspapers bad law at this point.  And 

7 In any event, based on all that there’s a few take-

8 aways.  One is I totally understand that credit bidding

9 protects secured creditors from sales of their collateral at

10 depressed prices and that credit bidding is the norm and denial

11 of credit bidding should be the exception and reserved for rare

12 cases.  I think for better or for worse what constitutes cause

13 and what constitutes an exceptional circumstance is within the

14 discretion of the Court and is determined on a case by case

15 basis.  

16 I’ve said a lot on the record and there’s been a lot

17 of arguments for why there is cause here.  And I’ve summarized

18 a little bit of that.  Number one, there’s the Taylor & Martin

19 testimony that credit bidding in its opinion would chill

20 participation at the auction and potentially drive down the

21 return.  This is a factor but it shouldn’t be the only factor

22 and I don’t think it is.  

23 Second, I think that because of the number of pieces

24 of equipment here and the various locations, the fact that

25 Taylor & Martin is selling everything at no cost to the secured

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=11%2B%2Bb.r.%2B%2B55&refPos=55&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=11%2B%2Bb.r.%2B%2B55&refPos=55&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=512%2B%2Bb.r.%2B%2B798&refPos=798&refPosType=s&clientid=USCourts
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1 lenders other than its buyers premium, and the estate and

2 Taylor & Martin are essentially absorbing all of the prep

3 costs, all of the security costs, all of the auction costs

4 again with only the exception of the buyers premium, makes this

5 unique.  I guess I’d add the 506(c) waiver by the Committee on

6 this point.

7 Third, Taylor & Martin has guaranteed a return of 85

8 percent of their low estimate.  I think this does serve, it’s

9 not exactly the same but it certainly serves the same purpose

10 as credit bidding, and that is protection of the secured

11 lenders from low ball offers.  It also shows confidence of

12 Taylor & Martin in its own valuation and their ability to

13 generate turnout at the auctions.  And that is turnout of cash

14 buyers.

15 To be honest, I also think, number four, that it’s

16 hard to turn back at this point.  The debtor has consolidated

17 to these 12 locations at great expense.  Taylor & Martin has

18 done its prep work and its first auction is ready to go in

19 approximately 30 days.  They have spent $150,000 on their work

20 alone.  To switch courses at this point I think would be very

21 disruptive and would harm, potentially severely harm the

22 prospects for creditor recoveries in this case.  

23 I’m also moved, number five, by Taylor & Martin’s

24 major concessions since the original application.  They have --

25 And the Committee’s concession on 506(c).  But I think in lieu
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1 of these concessions it’s clear that if credit bidding is

2 allowed that they will walk away and we will be back to square

3 one.

4 Number six, the Creditors Committee is onboard and as

5 Mr. Theisen indicated in his closing and I think the record

6 should reflect that at least seven of these 10 secured lenders

7 are onboard with this process, including the waiver of credit

8 bid rights.  Again, this application has changed to some extent

9 since it was originally filed.  I think those changes are

10 designed to reduce the impact of the prohibition of credit

11 bidding at the auction.

12 Again, I think the Court has to consider the

13 interests of all parties here.  I think the secured creditors

14 are protected by the floor and the fact that their auction is

15 going to be conducted by a seasoned auction house highly

16 motivated to generate the best returns possible.

17 I also have to consider the interests of the estate

18 at large and the overall goals of keeping expenses to a

19 minimum, moving things along quickly, and maximizing returns. 

20 So for all those reasons I’m going to approve the sale free and

21 clear and include in that approval the fact that there will be

22 no credit bidding at the auction.

23 Let me just add one thing, and that is with regard to

24 Capital One.  I also heard the testimony of Capital One on

25 Monday from Mr. Polis.  Mr. Polis presented an offer on 10



14

1 trucks at $48,000 per truck.  That was marked as C-1.  Mr.

2 Polis compared that $48,000 offer to the Taylor & Martin

3 guarantee of $25,500 that they estimated.  Again, let me just

4 say that we are comparing those offers to a floor that was

5 Taylor & Martin’s guarantee.  It’s certainly possible, and

6 again I think that Taylor & Martin expects that they’re going

7 to do better than 25.5 per truck on the 10 trucks that was the

8 subject of that offer.  

9 Also that offer, while very interesting, remains

10 uncertain.  We don’t know where the trucks are that are subject

11 to the offer.  We don’t know what the cost of removal is.  We

12 don’t know what the cost of moving other equipment is.  We

13 don’t know whether the trucks are running, whether check engine

14 lights are on, whether codes are proper.  These are all

15 conditions of the sale.  So while this was an interesting

16 development at the hearing, I don’t think it’s enough for me to

17 uphold the Capital One objection to the sale.  

18 These buyers are more than welcome to go to the

19 auction and bid for these 10 trucks.  So I don’t think, you

20 know, while this last bit of evidence was interesting I don’t

21 think it’s enough to change my mind.  If we go, I think we’ll

22 be going down a slippery slope of -- we’re either going to do

23 this auction or we’re not.  We’re not going to let -- I didn’t

24 let Volvo of VFS take its collateral out, I’m not going to let

25 Capital One run a parallel sale process either.  All right?  
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1 So for all those reasons the sale is approved.  I

2 know that counsel have been talking about an order with various

3 language that the parties have been working hard on.  I don’t

4 know how much time you all need to get that done.  I also

5 probably have to sign a separate order approving the retention

6 of Taylor & Martin with a revised retention agreement attached. 

7 So I guess we should discuss the mechanics of that.  Or do you

8 have an order for me to sign right now?

9 MS. GIANNELLI:  Well, that was the goal and the hope. 

10 But I think Your Honor is right, because the original order

11 submitted on retention referred to the procedures that’s

12 driving the motion and the engagement agreement.  So I think we

13 really should probably submit a different order here and make

14 sure it is consistent with the order that everybody has been

15 talking about today.  I think, Your Honor, unfortunately we’re

16 going to have to do that.  We’re going to have to upload an

17 order.  I don’t think we have an order here.  Mr. Kinel has an

18 order, but he doesn’t have a printer.  

19 THE COURT:  All right.  Well, let’s just do this. 

20 The docket should read that the sale motion is granted; Taylor

21 & Martin retention, that’s granted; Santander motion for relief

22 from the stay is withdrawn; Volvo, VFS US motion for relief is

23 denied.  And orders will be submitted.  

24 Just so you know, I’m going to the conference

25 tomorrow afternoon.  So you know, I’m sure you guys want to get
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1 Taylor & Martin to work, right?

2

3 MS. GIANNELLI:  Yes.  If we can resolve perhaps the

4 order this evening, we will endeavor to do that.

5 THE COURT:  All right.  Well, I can sign them from a

6 remote place.  Just keep us posted on when they’re in and

7 agreed to and I’ll sign them right away.  

8 MS. GIANNELLI:  Thank you.

9 THE COURT:  All right.  Well, thank you all gain. 

10 Good luck to the Taylor & Martin folks and Mr. Colistra.  Thank

11 you all.  We’ll see you next time.

12 * * * * *

13                     C E R T I F I C A T I O N

14 I, PATRICIA POOLE, court approved transcribers, certify

15 that the foregoing is a correct transcript from the official

16 digital audio recording of the proceedings in the above-

17 entitled matter.  

18

19 /S/PATRICIA POOLE

20

21 TRACY GRIBBEN TRANSCRIPTION, LLC   April 5, 2019

22                                        DATE

23
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In re 
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WESCO AIRCRAFT HOLDINGS, INC., et al., 
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v. 

SSD INVESTMENTS LTD., et al., 
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Adv. Pro. No. 23-_____ (DRJ) 

ADVERSARY COMPLAINT 

 

1  The Debtors operate under the trade name Incora and have previously used the trade names Wesco, Pattonair, 

Haas, and Adams Aviation.  A complete list of the Debtors in these chapter 11 cases, with each one’s federal tax 

identification number and the address of its principal office, is available on the website of the Debtors’ noticing 

agent at http://www.kccllc.net/Incora/.  The service address for each of the Debtors in these cases is 2601 

Meacham Blvd., Ste. 400, Fort Worth, TX 76137. 
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Wesco Aircraft Holdings, Inc. and its debtor affiliates (collectively, the “Debtors,” and 

together with their non-Debtor subsidiaries, “Incora” or the “Company”) in the above-captioned 

Chapter 11 cases (collectively, the “Chapter 11 Cases”), and as plaintiffs in the above-captioned 

adversary proceeding (the “Adversary Proceeding”), hereby file this complaint (the “Complaint”) 

against the defendants in this Adversary Proceeding, as set forth in Appendix A to this Complaint 

(collectively, the “Defendants”).  The Debtors also incorporate by reference the Debtors’ 

Emergency Motion for an Order (I) Declaring that the Automatic Stay Applies to the Non-Debtor 

Parties in the New York State Actions or Extending the Automatic Stay to the Non-Debtor Parties 

and (II) Preliminarily Enjoining the New York State Actions (the “Motion”), the Declaration of 

Raymond Carney in Support of Chapter 11 Petitions and First Day Motions (the “First Day 

Declaration”) (Case No. 23-90611, ECF No. 13), the Declaration of Victor Noskov (the “Noskov 

Declaration),” and the Declaration of Jamie O’Connell (the “O’Connell Declaration”), 

contemporaneously filed herewith.  In support of this Complaint, the Debtors allege as follows: 

INTRODUCTION 

1. In March 2022, the Company, the holders of a majority of Incora’s pre-existing 

secured and unsecured notes (the “Participating Noteholders”), the Company’s equity sponsor, 

Platinum Equity Advisors, LLC (“Platinum”), and the Trustee under the indentures for the 

preexisting secured notes amended certain of the Company debt documents to effectuate a 

transaction that unlocked $250 million in immediate liquidity for the Company, extended 

maturities, and substantially decreased its cash interest payments (the “2022 Transaction”).  The 

2022 Transaction significantly rearranged the Company’s capital structure through amendments 

effectuated pursuant to the negotiated terms of the applicable indentures.    
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2. In October 2022, over seven months after the closing of the 2022 Transaction, a 

group of noteholders that did not participate in the 2022 Transaction (the “Non-Participating 

Noteholders”) filed a lawsuit in the Supreme Court of the State of New York, styled as SSD 

Investments Ltd. et al. v. Wilmington Savings Fund Society, FSB, et al., Index No. 654068/2022 

(N.Y. Sup. Ct., N.Y. Cty.) (the “First New York State Action”), challenging the 2022 Transaction’s 

validity.  The lawsuit named as defendants the Company, Platinum, the Participating Noteholders, 

the Debtors’ independent director, and Wilmington Savings Fund Society, FSB (“WSFS” or the 

“Trustee”),2 the trustee under the applicable indentures.3  The complaint includes causes of action 

for fraudulent transfer (against the Company and against non-Debtors Platinum and the 

Participating Noteholders) and preferential transfer (against the Company and Platinum), 

 

2   WSFS serves as the Trustee under the following Indentures: (i) the November 27, 2019 Indenture between the 

Company and WSFS (previously BNY) as indenture trustee (as amended on January 9, 2020 and January 28, 

2020 the “Original 2026 Indenture” and, as amended on March 28, 2022, the “Amended 2026 Indenture”), 

which provided for $900,000,000 in senior secured notes (the “2026 Notes” and the holders of those notes, the 

“2026 Noteholders”); and (ii) the November 27, 2019 Indenture between the Company and the Trustee (as 

amended on January 9, 2020 and January 28, 2020 the “Original 2024 Indenture” and with the “Original 2026 

Indenture” the “Original Indentures,” and as amended on March 28, 2022, the “Amended 2024 Indenture” and 

with the Amended 2026 Indenture, the “Amended Indentures”), which provided for $650,000,000 in senior 

secured notes (the “2024 Notes”).   

3   The Debtor defendants in the First New York State Action are: Wesco Aircraft Holdings, Inc.; Adams Aviation 

Supply Company; Adams Aviation Supply Company Limited; Flintbrook Limited; HAAS Chemical Management 

of Mexico, Inc.; HAAS Corporation of Canada; HAAS Corporation of China; HAAS Group International SCM 

Limited; HAAS Group International, LLC; HAAS Group, LLC; HAAS Holdings, LLC; HAAS International 

Corporation; HAAS of Delaware, LLC; HAAS TCM Group of the UK Limited; HAAS TCM Industries, LLC; 

HAAS TCM of Israel, Inc.; Interfast USA Holdings Incorporated; NetMRO, LLC; Pattonair Holding, Inc.; 

Pattonair (Derby) Limited; Pattonair Europe Limited; Pattonair Group Limited; Pattonair Holdings Limited; 

Pattonair Limited; Pattonair USA, Inc.; Pioneer Finance Corporation; Pioneer Holding Corporation; Quicksilver 

Midco Limited; Uniseal Inc.; Wesco 1 LLP; Wesco 2 LLP; Wesco Aircraft Canada, LLC; Wesco Aircraft EMEA, 

Ltd.; Wesco Aircraft Europe Limited; Wesco Aircraft Hardware Corp.; Wesco Aircraft International Holdings 

Limited; Wesco Aircraft SF, LLC; Wesco LLC 1; Wesco LLC 2; Wolverine Intermediate Holding II Corporation; 

and Wolverine UK Holdco Limited (collectively, excluding Wesco Aircraft Holdings, Inc., the “Guarantor 

Defendants”). 

 The non-Debtor defendants in the First New York State Action are: Patrick Bartels; Doe Directors; WSFS; 

Platinum; Wolverine Top Holding Corporation (“Wolverine”); certain Platinum Funds (the “Platinum Funds”); 

Doe Silver Point Noteholders (the “Silver Point Noteholders”); Doe PIMCO Noteholders (the “PIMCO 

Noteholders”); Doe Carlyle Noteholders (the “Carlyle Noteholders”); and Other Doe Noteholders (their true 

names being unknown).  
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declaratory judgment and breach of contract (that the Debtors, the Trustee, certain of the Debtors’ 

directors, and the Participating Noteholders breached the Original Indentures), breach of the 

implied covenant of good faith and fair dealing (against the Debtors and the Participating 

Noteholders), tortious interference (against the Debtors’ equity sponsor Platinum), and conversion 

(against certain Participating Noteholders and Platinum) and aiding and abetting conversion 

(against the Company’s board of directors). 

3. Five months later, another unsecured noteholder called Langur Maize L.L.C. 

(“Langur Maize,” and together with the Non-Participating Noteholders, the “New York State 

Actions Plaintiffs”) filed a similar lawsuit in the Supreme Court of the State of New York, styled 

as Langur Maize, L.L.C. v. Platinum Equity Advisors, LLC, et al., Index No. 651548/2023 (N.Y. 

Sup. Ct., N.Y. Cty.) (the “Second New York State Action,” and together with the First New York 

State Action, the “New York State Actions”), against only certain non-Debtors involved in the 2022 

Transaction.4  While Langur Maize has failed to name the Company as a defendant in that lawsuit, 

the omission is inexplicable.  After all, it could not be clearer that the lawsuit directly challenges 

the Debtors’ conduct in entering into the 2022 Transaction and, like the First New York State 

Action, seeks relief that directly implicates the Company’s rights and obligations, including a 

finding that the 2022 Transaction breached the indentures, and otherwise raises substantively 

similar claims related to the 2022 Transaction, that the Transaction constituted fraudulent transfers 

and preferences, and that it breach of the implied covenant of good faith and fair dealing.  

Moreover, as pled, Langur Maize’s tortious interference claim asserted against Platinum requires 

 

4  The defendants in the Second New York State Action, are: WSFS; Platinum Advisors; Wolverine; certain 

Unnamed Platinum Funds; Carlyle Global Credit Investment Management, L.L.C.; certain Named and Unnamed 

Carlyle Funds; Senator Investment Group LP; and certain Unnamed Senator Funds. (collectively with the non-

debtor defendants in the First New York State Action, the “Non-Debtor Parties”). 
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demonstrating that the Company breached the Indentures.  Clearly, these claims cannot be 

adjudicated without prejudicing the Company.  Platinum has moved to dismiss the lawsuit for 

failure to name the Company as a necessary party.  Absent dismissal for this reason, the Company 

will be forced to consider its right to intervene in the proceedings or to otherwise seek 

consolidation of the two New York State Actions to protect its rights.   

4. There can be no dispute that this Chapter 11 filing automatically stays the 

prosecution of all actions against the Debtors themselves.  There is also no question that claims, 

whether or not asserted against the Debtors, seeking equitable relief, seeking avoidance of the 2022 

Transaction, or seeking relief requiring all defendants to “undertake all actions necessary to restore 

the status quo ante, such that [all pre-transaction collateral and priorities] are restored to the same 

position as if the [2022 Transaction] were never undertaken”5 are attempts to exercise control over 

debtor property or are claims that belong to the Debtors’ bankruptcy estates and cannot be brought 

by the New York State Actions Plaintiffs directly, and thus must be stayed under section 362(a)(3) 

of the Bankruptcy Code.  These claims are a direct attack on the underpinnings of the Debtors’ 

current capital structure and estate entitlements.  Allowing them to proceed in an outside forum, 

even only against the Non-Debtor Parties, would rob this Court of its power and obligation to 

consider issues that are fundamental to the Debtors’ reorganization—including claim priorities, 

claim allowance, and creditor distributions—and that could hardly be more central to this Court’s 

mandate.   

5. Even to the extent this Court determines that the application of the stay is not 

automatic to certain claims, the same principles warrant that the stay should be extended to all 

 

5  Complaint ¶¶ 182, 194, SSD Investments Ltd., et al. v. Wilmington Savings Fund Society, FSB, et al., Index No. 

654068/2022 (N.Y. Sup. Ct.) (Dkt. No. 2). 
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claims in the New York State Actions, including those asserted against the Non-Debtor Parties.  

The Debtors and the Non-Debtor Parties share an identity of interests because of the interwoven 

nature of the New York State Actions Plaintiffs’ claims and the asserted contractual indemnification 

rights, such that the claims against the Non-Debtor Parties are, at their core, about the Debtors’ 

conduct in connection with the 2022 Transaction.  Each of the claims arises out of the same 

transactions or occurrences and relies on the alleged actions of the Debtors—whose contractual 

responsibilities would necessarily be determined through any adjudication of claims asserted 

against the Non-Debtor Parties.  Allowing the actions to proceed against the Non-Debtor Parties 

will rob the Debtors of the benefits of the automatic stay by forcing the Debtors to engage in a 

two-front war over their capital structure. 

6. Moreover, the issues presented in the New York State Actions are central to the 

Debtors’ reorganization efforts and should be determined, if at all, in this Court, in the context of 

these Chapter 11 Cases.  The New York State Actions implicate issues that would directly impact 

creditor priorities and distributions under any plan of reorganization of the Debtors; allowing those 

issues to be litigated elsewhere during the pendency of these Chapter 11 Cases would misalign 

with the objectives of the Bankruptcy Code, allow certain creditors leverage over others without 

the benefit of this Court’s oversight, adversely impact the Debtors’ ability to promptly and 

effectively reorganize, and shirk this Court’s responsibility to make independent findings in the 

claims adjudication process and/or the plan of reorganization determination process.  When 

confronted with a similar situation in Serta Simmons Bedding LLC et al. v. AG Centre Street 

Partnership et al., Case No. 23-90020, Adv. Proc. No. 23-03007, Judge Jones concluded that: 

The core of what I’m being asked to do [i.e., ultimately determine the validity of a 

financing transaction] runs directly to core function of the claims adjudication 

process over which there are very few exceptions.  It also really does affect the plan 

process and the findings that I’m required to make under [sections] 1129(a) and 
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1123 [of the Bankruptcy Code.] There is not a path that I am willing to accept that 

allows another court to make those determinations for me. 

See Hr’g Tr., Serta Simmons Bedding LLC, et al. at 60:23-25, 61:1-4 (Mar. 13, 2023). 

7. Indeed, the Debtors’ prospects of obtaining financing necessary to operate during 

the pendency of these cases and to effectively emerge from bankruptcy will require that this Court 

resolve the issues and claims raised in the New York State Actions.   

8. The Debtors’ indemnification obligations likewise warrant the extension of the stay 

to all claims in both Actions.  Litigation of the New York State Actions claims—even only as 

against the Non-Debtor Parties—will necessarily cause the Debtors to incur significant costs in 

attorneys’ fees and expenses due to the Debtors’ indemnification obligations, thus depleting the 

Debtors’ estates of funds that would otherwise be used to facilitate an efficient and productive 

reorganization.  And the significant cash burn will not stop there.  Given the interwoven nature of 

the claims and the inability to afford relief against the Non-Debtor Parties without implicating the 

Debtor’s rights, the Debtors will be forced to continue to defend their interests in the New York 

State Actions (and to be a central figure in discovery) even if the claims against them are nominally 

severed.  Indeed, in addition to the extensive and costly discovery process in the First New York 

State Action to which the Debtors are a party, the Debtors have also been served a broad, 

wide-ranging third-party subpoena in the Second New York State Action.  Incora responded to the 

subpoena on May 22, 2023 and has already received three follow-up communications from the 

plaintiff in that case to meet and confer regarding discovery.  Continued involvement in the New 

York State Actions will absorb the attention of key management and personnel of the Debtors at a 

time when their focus must remain on achieving a prompt and successful reorganization in these 

Chapter 11 Cases—developing a Chapter 11 plan with funded debtholders, monitoring cash usage, 

and renegotiating burdensome contracts. 

Case 23-03091   Document 1   Filed in TXSB on 06/01/23   Page 7 of 53



  

8 

 

9.  Finally, the Court should also issue a preliminary injunction under Bankruptcy 

Code Section 105 to enjoin the prosecution of the New York State Actions during the Chapter 11 

Cases.  The Debtors meet all of the criteria to obtain an injunction from day one of these Chapter 

11 cases.  First, the Debtors are likely to succeed in this adversary proceeding—for the reasons 

discussed herein, the automatic stay should apply and be extended to stay all claims asserted in 

New York State Actions pursuant to section 362(a).  Injunctive relief will also likely enhance the 

prospects for a successful reorganization through these Chapter 11 Cases.  Second, continued 

litigation of the New York State Actions will cause immediate, irreparable harm to the Debtors and 

their estates by causing the Debtors to incur significant costs and resources, and dedicate 

substantial time to defending their interests, including in connection with costly and intrusive 

discovery, threatening the Debtors’ ability to restructure swiftly and efficiently.  Third, the balance 

of equities weighs in the Debtors’ favor because, while the Debtors and their estates face immediate 

and irreparable harm if the New York State Actions continue, the New York State Actions Plaintiffs 

will, among other things, remain able to fully litigate their claims in this Court, whether through a 

proof of claim, a plan objection, or otherwise.  Fourth, a preliminary injunction of the New York 

State Actions is in the public interest because it would enable the Debtors to maximize the value 

of their estates and effectively reorganize, benefitting the Debtors and their creditors. It would also 

allow this Court to perform its obligations in considering a plan of reorganization pursuant to 

Bankruptcy Code section 1129, and give all parties in these Chapter 11 Cases transparency and 

equal footing in negotiating and determining a plan of reorganization.  Enjoining prosecution of 

the New York State Actions would provide the Debtors with a respite from outside litigation and 

its associated costs and distractions, fulfilling the intent and purpose of the automatic stay. 
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10. For these reasons, as more fully described herein, the Debtors respectfully request 

that the Court grant the relief sought in this Complaint. 

PARTIES 

I. PLAINTIFFS 

11. Plaintiffs are the Debtors identified in the Chapter 11 petitions for relief filed on 

June 1, 2023.  Alternatively: a complete list of the Debtors in these Chapter 11 cases, with each 

one’s federal tax identification number and the address of its principal office, is available on the 

website of the Debtors’ noticing agent at http://www.kccllc.net/Incora/. The service address for 

each of the Debtors in these cases is 2601 Meacham Blvd., Ste. 400, Fort Worth, TX 76137. 

II. DEFENDANTS 

12. Upon information and belief, defendant SSD Investments Ltd. is a Cayman Islands 

exempted company with its registered office in the Cayman Islands. 

13. Upon information and belief, defendant JPMorgan Chase Bank, N.A., as Trustee of 

the Commingled Pension Trust Fund (Core Plus Bond) of JPMorgan Chase Bank, N.A. is a 

national banking association with its principal place of business in New York.  The Commingled 

Pension Trust Fund (Core Plus Bond) of JPMorgan Chase Bank, N.A. is a collective investment 

trust maintained pursuant to a Declaration of Trust governed by New York law. 

14. Upon information and belief, defendant JPMorgan Chase Bank, N.A., as Trustee of 

the Commingled Pension Trust Fund (Short Duration Core Plus) of JPMorgan Chase Bank, N.A. 

is a national banking association with its principal place of business in New York.  The 

Commingled Pension Trust Fund (Short Duration Core Plus) of JPMorgan Chase Bank, N.A. is a 

collective investment trust maintained pursuant to a Declaration of Trust governed by New York 

law. 

Case 23-03091   Document 1   Filed in TXSB on 06/01/23   Page 9 of 53

http://www.kccllc.net/incora/


  

10 

 

15. Upon information and belief, defendant JPMorgan Chase Bank, N.A., as Trustee of 

the Commingled Pension Trust Fund (Income) of JPMorgan Chase Bank, N.A. is a national 

banking association with its principal place of business in New York.  The Commingled Pension 

Trust Fund (Income) of JPMorgan Chase Bank, N.A. is a collective investment trust maintained 

pursuant to a Declaration of Trust governed by New York law. 

16. Upon information and belief, defendant JPMorgan Chase Bank, N.A., as Trustee of 

the Commingled Pension Trust Fund (Corporate High Yield) of JPMorgan Chase Bank, N.A.  is a 

national banking association with its principal place of business in New York.  The Commingled 

Pension Trust Fund (Corporate High Yield) of JPMorgan Chase Bank, N.A. is a collective 

investment trust maintained pursuant to a Declaration of Trust governed by New York law. 

17. Upon information and belief, defendant JPMorgan Chase Bank, N.A., as Trustee of 

the Commingled Pension Trust Fund (High Yield) of JPMorgan Chase Bank, N.A. is a national 

banking association with its principal place of business in New York.  The Commingled Pension 

Trust Fund (High Yield) of JPMorgan Chase Bank, N.A. is a collective investment trust maintained 

pursuant to a Declaration of Trust governed by New York law. 

18. Upon information and belief, defendant JPMorgan Investment Funds, on behalf of 

its sub-fund Global High Yield Bond Fund, is a société anonyme qualifying as a société 

d’investissement à capital variable, is incorporated in, and maintains its registered office in, 

Luxembourg. 

19. Upon information and belief, defendant JPMorgan Investment Funds, on behalf of 

its sub-fund Income Opportunity Fund, is a société anonyme qualifying as a société 

d’investissement à capital variable, is incorporated in, and maintains its registered office in, 

Luxembourg. 
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20. Upon information and belief, defendant JPMorgan Investment Funds, on behalf of 

its sub-fund Global Income Fund, is a société anonyme qualifying as a société d’investissement à 

capital variable, is incorporated in, and maintains its registered office in, Luxembourg. 

21. Upon information and belief, JPMorgan Investment Funds, on behalf of its sub-

fund Global Income Conservative Fund, is a société anonyme qualifying as a société 

d’investissement à capital variable, is incorporated in, and maintains its registered office in, 

Luxembourg. 

22. Upon information and belief, defendant JPMorgan Funds, on behalf of its sub-fund 

US High Yield Plus Bond Fund, is a société anonyme qualifying as a société d’investissement à 

capital variable, is incorporated in, and maintains its registered office in, Luxembourg. 

23. Upon information and belief, defendant JPMorgan Funds, on behalf of its sub-fund 

Income Fund, is a société anonyme qualifying as a société d’investissement à capital variable, is 

incorporated in, and maintains its registered office in, Luxembourg. 

24. Upon information and belief, defendant JPMorgan Funds, on behalf of its sub-fund 

Global Bond Opportunities Sustainable Fund, is a société anonyme qualifying as a société 

d’investissement à capital variable, is incorporated in, and maintains its registered office in, 

Luxembourg. 

25. Upon information and belief, defendant JPMorgan Funds, on behalf of its sub-fund 

Global Bond Opportunities Fund, is a société anonyme qualifying as a société d’investissement à 

capital variable, is incorporated in, and maintains its registered office in, Luxembourg. 

26. Upon information and belief, defendant iShares Public Limited Company, on behalf 

of its sub-fund iShares Global High Yield Corp Bond UCITS ETF, is an Irish corporation that 

maintains its registered office in Ireland. 
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27. Upon information and belief, defendant iShares II Public Limited Company, on 

behalf of its sub-fund iShares $ High Yield Corp Bond UCITS ETF, is an Irish corporation that 

maintains its registered office in Ireland. 

28. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

iBonds 2026 Term High Yield and Income ETF, is a Delaware statutory trust with its principal 

place of business in California. 

29. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

Broad USD High Yield Corporate Bond ETF, is a Delaware statutory trust with its principal place 

of business in California. 

30. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

0-5 Year High Yield Corporate Bond ETF, is a Delaware statutory trust with its principal place of 

business in California. 

31. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

iBoxx $ High Yield Corporate Bond ETF, is a Delaware statutory trust with its principal place of 

business in California. 

32. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

iBonds 2024 Term High Yield and Income ETF, is a Delaware statutory trust with its principal 

place of business in California. 

33. Upon information and belief, defendant BlackRock Institutional Trust Company, 

N.A., acting in its capacity as Trustee of the U.S. High Yield Bond Index Non-Lendable Fund B, 

is a national banking association with its principal place of business in California. 
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34. Upon information and belief, defendant iShares VI Public Limited Company, on 

behalf of its sub-fund iShares Global High Yield Corp Bond GBP Hedged UCITS ETF (Dist), is 

an Irish corporation that maintains its registered office in Ireland. 

35. Upon information and belief, defendant iShares VI Public Limited Company, on 

behalf of its sub-fund iShares Global High Yield Corp Bond CHF Hedged UCITS ETF (Dist), is 

an Irish corporation that maintains its registered office in Ireland. 

36. Upon information and belief, defendant iShares IV Public Limited Company, on 

behalf of its sub-fund iShares $ Short Duration High Yield Corp Bond UCITS ETF, is an Irish 

corporation that maintains its registered office in Ireland. 

37. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

Core 1-5 Year USD Bond ETF, is a Delaware statutory trust with its principal place of business in 

California. 

38. Upon information and belief, defendant iShares U.S. High Yield Fixed Income 

Index ETF (CAD-Hedged), by its trustee, manager and portfolio adviser BlackRock Asset 

Management Canada Limited, is an Ontarian Trust with its principal place of business in Ontario, 

Canada. 

39. Upon information and belief, defendant iShares Trust, on behalf of its series iShares 

Core Total USD Bond Market ETF, is a Delaware statutory trust with its principal place of business 

in California. 

40. Upon information and belief, defendant iShares U.S. High Yield Bond Index ETF 

(CAD-Hedged), by its trustee, manager and portfolio adviser BlackRock Asset Management 

Canada Limited, is an Ontarian Trust with its principal place of business in Ontario, Canada. 
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41. Upon information and belief, defendant iShares, Inc., on behalf of its series iShares 

US & Intl High Yield Corp Bond ETF, is a Maryland corporation with its principal place of 

business in California. 

42. Upon information and belief, defendant BlackRock Bank Loan Fund, by its 

manager BlackRock Asset Management Ireland Limited, is an Irish Trust that maintains its 

registered office in Ireland. 

43. Upon information and belief, defendant BlackRock Floating Rate Income Trust, is 

a Delaware statutory trust with its principal place of business in Delaware. 

44. Upon information and belief, defendant BlackRock Limited Duration Income 

Trust, is a Delaware statutory trust with its principal place of business in Delaware. 

45. Upon information and belief, defendant BlackRock Dynamic High Income 

Portfolio of BlackRock Funds II, is a Massachusetts business trust with its principal place of 

business in Delaware. 

46. Upon information and belief, defendant BlackRock Floating Rate Income Portfolio 

of BlackRock Funds V, is a Massachusetts business trust with its principal place of business in 

Delaware. 

47. Upon information and belief, defendant BlackRock Managed Income Fund of 

BlackRock Funds II, is a Massachusetts business trust with its principal place of business in 

Delaware. 

48. Upon information and belief, defendant BlackRock Floating Rate Income 

Strategies Fund, Inc., is a Maryland corporation with its principal place of business in Delaware. 

49. Upon information and belief, defendant PSAM WorldArb Master Fund Ltd., is a 

Cayman Islands exempted company with its registered office in the Cayman Islands. 
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50. Upon information and belief, defendants Rebound Portfolio Ltd., is a Cayman 

Islands exempted company with its registered office in the Cayman Islands. 

51. Upon information and belief, defendant JPMorgan Funds, on behalf of its sub-fund 

Multi-Manager Alternatives Fund, is a société anonyme qualifying as a société d’investissement à 

capital variable, is incorporated in, and maintains its registered office in, Luxembourg. 

52. Upon information and belief, defendant Lumyna Specialist Funds (formerly called 

Viaduct Invest FCP-SIF), on behalf of its sub-fund Event Alternative Fund, is an unincorporated 

joint ownership of assets — specialized investment fund, registered in Luxembourg. 

53. Upon information and belief, defendant Lumyna Investments Ltd., on behalf of its 

sub-fund PSAM Global Event UCITS Fund, is a private limited company, with its registered office 

in the United Kingdom. 

54. Upon information and belief, defendant DELA Depositary & Asset Management 

B.V., is a Dutch (Besloten Vennootschap met beperkte aansprakelijIcheid, with a registered office 

in the Netherlands. 

55. Upon information and belief, defendant Kapitalforeningen PenSam Invest - PSI 84 

US High Yield II, is an alternative investment fund (AIF) administered by Nylcredit Portefolje 

Administration A/S, with a registered office in Denmark. 

56. Upon information and belief, defendant The New Zealand Guardian Trust Company 

Limited, as Trustee for AMP Wholesale High Yield Bond Fund, is a Trustee Company, with a 

registered office in New Zealand.  AMP Wholesale High Yield Bond Fund is a New Zealand Unit 

Trust Fund, with a registered office in New Zealand. 

57. Upon information and belief, defendant UBS Fund Management (Switzerland) AG, 

is a Swiss Aktiengesellschaft, with a registered office in Switzerland. 
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58. Upon information and belief, defendant JNL Series Trust, on behalf of its series 

JNL/JPMorgan Global Allocation Fund, is a is a Massachusetts business trust with its principal 

place of business in Michigan. 

59. Upon information and belief, defendant Langur Maize L.L.C., is a Delaware limited 

liability company with its principal place of business in New York.   

60. Each named Defendant identified in Appendix A hereto is a plaintiff in one of the 

New York State Actions. 

JURISDICTION AND VENUE 

61. The Court has jurisdiction over this Complaint pursuant to 28 U.S.C. § 1334.  This 

is a core proceeding under 28 U.S.C. § 157(b).  Venue in the Court is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409. 

BACKGROUND 

I. OVERVIEW OF THE CHAPTER 11 CASES 

62. On the date hereof (the “Petition Date”), the Debtors each commenced a voluntary 

case under Chapter 11 of the Bankruptcy Code in this Court.  The Debtors have requested joint 

administration of their Chapter 11 Cases for procedural purposes.  The Debtors are operating their 

businesses as debtors in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. 

No trustee, examiner, or official committee has been appointed. 

63. Incora is a provider of supply chain management services in several industries and 

the largest independent distribution and supply chain services provider in the global civilian and 

military aerospace industry.  In its distribution business, Incora offers aerospace hardware and 

parts, electronic products, chemicals, and tooling products, which it stockpiles for rapid 

distribution at service centers around the globe.  In its service business, Incora manages all aspects 
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of its customers’ supply chains, including procurement, warehouse management, and on-site 

customer services, offering both customized supply-chain management plans and ad hoc direct 

sales.  In both lines, the need to deliver parts and services on a near immediate basis is critical, 

with timing and deadlines integral to Incora’s and its customers’ business operations, which 

primarily serve the public and national defense.  Additional information regarding the Debtors’ 

businesses, assets, capital structure, and the circumstances leading to the filing of these Chapter 11 

Cases is set forth in the First Day Declaration. 

II. THE 2022 TRANSACTION 

64. The COVID-19 pandemic wreaked havoc on the passenger aviation industry in 

2020, causing customer demand for parts and services to decrease rapidly.  First Day 

Decl. ¶¶ 8, 65-67.  In late 2021, Incora retained advisors and began searching for 

liquidity-enhancing transactions that would enable it to weather the pandemic-driven downturn 

and return to normal operations, including a comprehensive out-of-court recapitalization.  First 

Day Decl. ¶¶ 73-74.  In early 2022, the Company decided to pursue a transaction to address 

liquidity demands.  First Day Decl. ¶¶ 75-81.  

65. After negotiations with all creditor constituencies and consideration of multiple 

potential transactions, the 2022 Transaction closed on March 28, 2022.  First Day Decl. ¶¶ 80-81.  

It was effectuated pursuant to the terms of both (i) Incora’s Original Indentures and (ii) the 

November 27, 2019 Indenture between and among Incora and the Trustee which provided for 

$525,000,000 in unsecured notes (the “Unsecured Indenture”).  First Day Decl. ¶¶ 57, 81.  

66. Effectuating the 2022 Transaction required several distinct and sequential steps.  

First, on March 28, 2022, with the consent of a simple majority of its noteholders under the 

Original Indentures and the Unsecured Indenture, Incora amended the Original Indentures and the 
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Unsecured Indenture pursuant to supplemental indentures (the “Third Supplemental Indentures”), 

which allowed for the issuance of $250 million in additional 2026 Notes.  Noskov Decl., Exs. D-

F (Third Supplemental Indentures).  Immediately following the execution of the Third 

Supplemental Indentures, Incora and certain of the Participating Noteholders executed a note 

purchase agreement, dated March 28, 2022 (the “Note Purchase Agreement”), effectuating the 

issuance of the additional 2026 Notes for $250 million in cash.  Noskov Decl., Ex. G (Note 

Purchase Agreement).   

67. Promptly following the consummation of the note purchase, Incora again amended 

the Original Indentures, the Unsecured Indenture, and relevant related security documents, 

pursuant to supplemental indentures (the “Fourth Supplemental Indentures”), with the requisite 

consent of at least two-thirds of noteholders under the Original Indentures and a majority of 

noteholders under the Unsecured Indenture.  Noskov Decl., Exs. H-J (Fourth Supplemental 

Indentures).  These amendments permitted an exchange (the “Exchange”) of (a) the Participating 

Noteholders’ 2026 Notes and 2024 Notes for new first lien secured notes due 2026 (the “2026 

Secured 1L Notes”) and (b) the majority unsecured noteholders’ unsecured notes (including those 

held by affiliates of Platinum) for new junior-lien secured notes due 2027 (the “2027 Secured 

1.25L Notes” and together with the 2026 Secured 1L Notes, the “New Notes”).  See, e.g., Noskov 

Decl., Ex. H (Fourth Supplemental 2026 Indenture).  These amendments also released the liens 

held by the Trustee on behalf of the secured notes under the Original Indentures, allowed for the 

issuance of senior secured debt, and removed certain other covenants.  Noskov Decl., Exs. H-J 

(Fourth Supplemental Indentures).   
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68. Immediately after execution of the Fourth Supplemental Indentures, Incora and the 

Participating Noteholders consummated an exchange agreement, facilitating the Exchange.  

Noskov Decl., Ex. M (Exchange Agreement).   

69. The pre- and post-2022 Transaction capital structures are depicted in the chart 

below:  

 

70. The 2022 Transaction provided Incora with much-needed liquidity that allowed it 

to preserve jobs and relationships with key customers.  First Day Decl. ¶ 83.  The 2022 Transaction 

also provided several other important benefits: it extended the maturities of Incora’s 2024 Notes 

by two years and the maturity of a promissory note held by Platinum by four years; it significantly 

reduced Incora’s cash interest obligations (by approximately $30 million); and it allowed Incora 

to accrue management fees owing to Platinum without payment for three years.  Id.; O’Connell 

Decl. ¶ 10.  Based on market conditions at the time of the 2022 Transaction, Incora projected that 

the recapitalization would right its business and position it for growth.  First Day Decl. ¶ 83. 
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71. These benefits generated significant liquidity for Incora and allowed Incora’s 

management team to devote substantial time to developing a business plan to leverage that 

liquidity in what appeared to be a rapidly improving commercial environment.  First Day 

Decl. ¶ 11.  As a result, Incora secured new business, grew revenue by over $120 million, and 

improved EBITDAR performance by nearly 40%.  Id. 

72. Despite these successes, however, Incora was beset by unpredictable and 

uncontrollable global market forces.  First Day Decl. ¶ 85.  The supply-chain dysfunction, 

inflationary pressure, rising costs of capital, economic slow-down, interrupted rebound of the 

aerospace industry, market breakdowns resulting from the COVID-19 pandemic, and other events 

all combined to significantly impact Incora’s profitability.  Id. 

73. In January 2023, facing an unfavorable economic environment and the New York 

State Actions, and with sizeable financial obligations looming, Incora initiated discussions about 

its liquidity options with certain of its stakeholders.  First Day Decl. ¶ 90.  However, Incora was 

unable to obtain out-of-court financing, on terms consistent with existing debt covenants, sufficient 

to meet its immediate liquidity needs, including the $92.8 million in interest payments due May 

15, and maintain operations as a going concern.  Id. at ¶ 15.  Thus, the Company was forced to file 

these Chapter 11 Cases. 

III. THE DEBTORS’ INDEMNIFICATION OBLIGATIONS 

A. Indemnification of Noteholders 

74. Pursuant to the agreements underlying the 2022 Transaction and other Company 

agreements, the Debtors are obligated to indemnify each of the Non-Debtor Parties. 

75. Specifically, the agreements underlying the 2022 Transaction obligate Incora to 

indemnify various Non-Debtor Parties for damages and legal fees and other expenses that result 
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from litigation related to or arising out of the 2022 Transaction (the “2022 Transaction 

Indemnification Provisions”). In relevant part, the 2022 Transaction Indemnification Provisions 

provide: 

Each of the Issuer and the Guarantors, jointly and severally, 

agrees to indemnify and hold harmless each Holder (and any 

Related Funds of each Holder), its Affiliates, its managers and the 

directors, representatives, officers, employees and agents of such 

Holder, such manager and each Person who controls such 

Holder or such manager within the meaning of either the 

Securities Act or the Exchange Act and any advisor or 

representative to any of the foregoing (each, an “Indemnified 

Person”) against any and all losses, claims, damages, liabilities 

or out-of-pocket expenses (including legal fees and other expenses 

reasonably incurred in connection with investigating or defending 

same) (collectively, “Losses”) to the extent that any such Loss 

results from any actual, threatened or expected actions, 

litigations, investigations or proceedings (whether or not such 

Indemnified Person is a party thereto) (each, a “Proceeding”) that 

(i) arise out of or are based upon any breach by any Issuer or 

Guarantor of any representation or warranty or failure to comply 

with any of the agreements set forth in any of the Transaction 

Documents, or (ii) are otherwise related to or arise out of or in 

connection with, in each case, the Transactions, including 

modifications or future additions to the Transaction Documents, or 

execution of letter agreements or other related activities . . . . The 

Issuer and the Guarantors also will reimburse each Indemnified 

Person for any legal or other expenses reasonably incurred by 

such Indemnified Person, as such expenses are incurred (or, at 

the Indemnified Person’s election, pay such legal or other 

expenses directly upon receipt of invoices therefor), in 

connection with investigating, preparing or defending against 

any of the foregoing Losses, including in connection with any 

Proceeding in connection with the enforcement of this provision. 

This indemnity agreement will be in addition to any liability that the 

Issuer and the Guarantors may otherwise have. 

See Noskov Decl. ¶ 22, Ex. G at § 8.02(a); id., Ex. M at § 8.02(a) (emphases added).  The “Issuer” 

is defined in the relevant agreements to mean Wesco Aircraft Holdings, Inc., and the “Guarantors” 

are numerous Debtor subsidiaries of Wesco Aircraft Holdings, Inc.  Id.  The “Holders” are defined 

in the relevant agreements to mean each purchaser under the Note Purchase Agreement; that is, 
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each holder of New Notes pursuant to the 2022 Transaction.  Id.  The relevant agreements also 

obligate the Debtors to indemnify each such Holders’ “Related Funds,” as well as all “Affiliates 

[and] managers” of each Holder.  Noskov Decl. ¶ 22.  Thus, the scope of the 2022 Transaction 

Indemnification Provisions extends to all of the non-Debtor defendants in the New York State 

Actions other than the Trustee and the defendants who were directors of the Debtor entities.  

Noskov Decl. ¶ 22.   

76. The 2022 Transaction Indemnification Provisions further provide, in relevant part: 

The Issuer and the Guarantors will indemnify on a joint and 

several basis the Trustee (including its officers, directors, 

employees and agents) against any and all losses, liabilities or 

expenses, including fees and expenses of counsel . . . incurred by 

it arising out of or in connection with the acceptance or 

administration of its duties under this Indenture, the Security 

Documents and the Intercreditor Agreements, including the 

reasonable costs and expenses of enforcing this Indenture against 

the Issuer and the Guarantors . . . and defending itself against any 

claim (whether asserted by the Issuer, the Guarantors, any 

Holder or any other Person) or liability in connection with the 

exercise or performance of any of its powers or duties 

hereunder, except to the extent any such loss, liability or expense 

may be attributable to its negligence or willful misconduct (and in 

the case of the Notes Collateral Agent, the Notes Collateral Agent’s 

gross negligence or willful misconduct) as determined by a court of 

competent jurisdiction in a final and non-appealable decision. . . . 

The Trustee may have separate counsel and the Issuer will pay the 

reasonable and documented fees and out-of-pocket expenses of 

such counsel. 

See Noskov Decl. ¶ 23, Ex. K at § 7.07(b) (emphases added).  This provision extends the Debtors’ 

indemnification obligations to the Trustee.  Noskov Decl. ¶ 23.   

B. Indemnification of Directors 

77. Pursuant to certain of the Debtors’ organizational documents, the Debtors are 

obligated to indemnify their directors (the “Directors”), for damages and legal fees and other 

expenses that result from the New York State Actions (the “Organizational Documents 
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Indemnification Provisions”).  Noskov Decl. ¶ 24.  In relevant part, the Organizational 

Documents Indemnification Provisions provide: 

The company shall indemnify, to the full extent permitted by the 

Delaware General Corporation Law and other applicable law, as it 

presently exists or may hereafter be amended, any person who was 

or is a party or is threatened to be made a party to any 

threatened, pending or completed action, suit or proceeding, 

whether civil, criminal, administrative or investigative (each, a 

“proceeding”) by reason of the fact that (x) such person is or was 

serving or has agreed to serve as a director or officer of the 

company, or (y) such person, while serving as a director or officer 

of the company, is or was serving or has agreed to serve at the 

request of the company as a director, officer, employee, manager or 

agent of another corporation, partnership, joint venture, trust, 

nonprofit entity or other enterprise or (z) such person is or was 

serving or has agreed to serve at the request of the company as a 

director, officer or manager of another corporation, partnership, joint 

venture, trust or other enterprise, or by reason of any action alleged 

to have been taken or omitted by such person in such capacity, and 

who satisfies the applicable standard of conduct set forth in the 

Delaware General Corporation Law or other applicable law: (i) in a 

proceeding other than a proceeding by or in the right of the company, 

against expenses (including attorneys’ fees), judgments, fines 

and amounts paid in settlement actually and reasonably 

incurred by such person or on such person’s behalf in connection 

with such proceeding and any appeal therefrom; or (ii) in a 

proceeding by or in the right of the company to procure a judgment 

in its favor, against expenses (including attorneys’ fees) actually and 

reasonably incurred by such person or on such person’s behalf in 

connection with the defense or settlement of such proceeding and 

any appeal therefrom. 

See Noskov Decl. ¶ 24 (emphases added). 

78. In relevant part, the Organizational Documents Indemnification Provisions further 

provide: 

The Company shall indemnify, defend and hold harmless each 

director to the fullest extent permitted by the [General Corporation 

Law of the State of Delaware] and other appliable law. . . . 

See Noskov Decl. ¶ 25 (emphasis added). 
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79. Further, the Debtors are obligated to indemnify Non-Debtor Party Patrick Bartels, 

pursuant to the independent director agreement, for damages and legal fees and other expenses 

that result from litigation related to or arising from the 2022 Transaction (the “Independent 

Director Indemnification Provision,” together with the 2022 Transaction Indemnification 

Provisions and Organizational Documents Indemnification Provisions, the “Indemnification 

Provisions”).  Noskov Decl. ¶ 26.  In relevant part, the Independent Director Indemnification 

Provision provides: 

The Company shall indemnify, defend and hold harmless 

Director to the fullest extent permitted by the General Corporate 

Law of the State of Delaware and other applicable law. 

See Noskov Decl. ¶ 25 (emphasis added).  The “Company” is defined in the relevant agreement to 

mean Wolverine Intermediate Holding Corporation, a Debtor in these cases.  Id..  “Director” is 

defined in the relevant agreement to mean Patrick Bartels.  Id.   

80. The Debtors in these Chapter 11 Cases thus are obligated to indemnify each of the 

Non-Debtor Parties for expenses and costs incurred in connection with any litigation related to the 

2022 Transaction.  Noskov Decl. ¶ 27.   

IV. THE NEW YORK STATE ACTIONS 

A. The First New York State Action: SSD Investments v. Wilmington Savings 

81. On October 27, 2022, the Non-Participating Noteholders sued the Debtors and 

certain Non-Debtor Parties in the Supreme Court of the State of New York.6  Noskov Decl., Ex. N 

 

6  The Debtor defendants in the First New York State Action are: Wesco Aircraft Holdings, Inc.; Adams Aviation 

Supply Company; Adams Aviation Supply Company Limited; Flintbrook Limited; HAAS Chemical Management 

of Mexico, Inc.; HAAS Corporation of Canada; HAAS Corporation of China; HAAS Group International SCM 

Limited; HAAS Group International, LLC; HAAS Group, LLC; HAAS Holdings, LLC; HAAS International 

Corporation; HAAS of Delaware, LLC; HAAS TCM Group of the UK Limited; HAAS TCM Industries, LLC; 

HAAS TCM of Israel, Inc.; Interfast USA Holdings Incorporated; NetMRO, LLC; Pattonair Holding, Inc.; 

Pattonair (Derby) Limited; Pattonair Europe Limited; Pattonair Group Limited; Pattonair Holdings Limited; 
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(the “Non-Participating Noteholders’ Complaint”).  The Non-Participating Noteholders seek to 

unwind the 2022 Transaction and assert claims including fraudulent transfer, preferential transfer, 

declaratory judgment and breach of contract, and breach of the implied covenant of good faith and 

fair dealing against the Debtors and certain Non-Debtor Parties.  Id. ¶¶ 170-233, 244-66.  Among 

other claims, the Non-Participating Noteholders also assert a tortious interference claim against 

Platinum and a conversion claim against other Non-Debtor Parties.  Id. ¶¶ 234-43, 267-73.   

82. The claims at issue in the First New York State Action all arise out of the 2022 

Transaction and, at base, rely on alleged actions and conduct of the Debtors, whose rights and 

obligations would necessarily be determined even as to those claims only against the Non-Debtor 

Parties. 

83. In January 2023, the Debtors and certain Non-Debtor Parties each filed motions to 

dismiss the Non-Participating Noteholders’ Complaint in the First New York State Action.  See 

SSD Investments Ltd. et al. v. Wilmington Savings Fund Society, FSB, et al., Case No. 654068/2022 

(N.Y. Sup. Ct., N.Y. Cty.) (Dkt. Nos. 63, 83, 104, 116, 119).  On March 13, 2023, the 

Non-Participating Noteholders filed their oppositions to the motions to dismiss.  Id.  (Dkt. Nos. 

164-69). Those motions remain pending, with argument scheduled for June 29, 2023, and 

discovery is moving forward pursuant to an agreed-upon discovery schedule, with document 

production scheduled to be substantially completed by September 2023.  Noskov Decl. ¶ 30 .  As 

of the Petition Date, the Debtors and Non-Debtor Parties have each served and responded to 

 

Pattonair Limited; Pattonair USA, Inc.; Pioneer Finance Corporation; Pioneer Holding Corporation; Quicksilver 

Midco Limited; Uniseal Inc.; Wesco 1 LLP; Wesco 2 LLP; Wesco Aircraft Canada, LLC; Wesco Aircraft EMEA, 

Ltd.; Wesco Aircraft Europe Limited; Wesco Aircraft Hardware Corp.; Wesco Aircraft International Holdings 

Limited; Wesco Aircraft SF, LLC; Wesco LLC 1; Wesco LLC 2; Wolverine Intermediate Holding II Corporation; 

and Wolverine UK Holdco Limited (collectively, the “Guarantor Defendants”). 
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interrogatory demands.  Noskov Decl. ¶ 29.  Absent application of the automatic stay to the First 

New York State Action, continued discovery will be time-consuming; the Non-Debtor Parties and 

the Debtors—as the likely custodians of a majority of the documents sought by the Non-

Participating Noteholders—will be burdened with numerous ongoing depositions, document 

review and production, and other discovery requests.  Id.  Moreover, because discovery is currently 

not scheduled to be completed until March 2024, any resolution of the claims raised in the First 

New York State Action is in the distant future, with no clear end to the litigation in sight.  Noskov 

Decl. ¶¶ 29-30. 

B. The Second New York State Action: Langur Maize v. Platinum Equity 

Advisors 

84. On March 27, 2023, Langur Maize, an unsecured noteholder, sued certain 

Non-Debtor Parties in the Supreme Court of the State of New York.  Noskov Decl., Ex. P (the 

“Langur Maize Complaint”).  Langur Maize is, upon information and belief, affiliated with King 

Street Capital Management.  Noskov Decl. ¶ 28.  The complaint seeks to avoid and unwind the 

2022 Transaction as an insider preference and fraudulent transfer, and seeks restitution to the extent 

the Non-Debtor Parties were unjustly enriched.  Noskov Decl., Ex. P ¶¶ 111-13, 123-40.  It also 

asserts claims of breach of contract, breach of the implied covenant of good faith and fair dealing, 

tortious interference with contract, unjust enrichment, and civil conspiracy.  Id. ¶¶ 78-122, 141-48.   

85. The complaint curiously does not name any Debtors as defendants but—as with the 

First New York State Action7—its claims all arise out of the 2022 Transaction and, at base, rely on 

 

7  Indeed, Langur Maize’s own request for judicial intervention accompanying its complaint lists the First New York 

State Action as a “related action.”  See Dkt. No. 6, Langur Maize, L.L.C. v. Platinum Equity Advisors, LLC, et al., 

Index No. 651548/2023 (N.Y. Sup. Ct.). 
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alleged actions and conduct of the Debtors, whose contractual rights and obligations would 

necessarily be determined through the claims asserted against other parties. 

86. The Second New York State Action is in its utmost infancy; the complaint was filed 

just 9 weeks ago, and responsive pleadings were filed on May 26, 2023.  Noskov Decl. ¶ 28.  

Discovery is, however, already underway, and, not surprisingly, given the subject matter of the 

litigation, one Debtor entity has been served with a non-party subpoena in the proceeding with a 

production date of May 22, 2023.  Noskov Decl., Ex. Q.  Incora responded to the subpoena on 

May 22, 2023 and has already received three follow-up communications from the plaintiff in that 

case to meet and confer regarding discovery.  Noskov Decl. ¶ 30.  Any resolution of the Second 

New York State Action, however, is far off. 

COUNT ONE: 

Declaratory Judgment Pursuant to 28 U.S.C. § 2201 

87. The Debtors incorporate by reference the allegations in Paragraphs 1-86 as if set 

forth fully herein. 

88. Pursuant to section 2201 of the Declaratory Judgment Act, this Court has the 

authority to issue declaratory judgments where the facts alleged, under all the circumstances, show 

that there is a substantial controversy, between parties having adverse legal interests, of sufficient 

immediacy and reality, to warrant the issuance of declaratory judgment. 

89. There is a substantial controversy between the Debtors and the Defendants of 

sufficient immediacy and reality to warrant the issuance of a declaratory judgment that the 

automatic stay applies to both the New York State Actions in their entirety because without 

resolution of this controversy, the Debtors anticipate the Defendants will continue to litigate the 

New York State Actions against the Non-Debtor Parties.  Continuation of the New York State 

Actions against the Non-Debtor Parties would prevent the Debtors from efficiently and 
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productively working toward a successful reorganization, to the detriment of the Debtors’ estates 

and its creditors. 

90. Pursuant to sections 362(a)(1) and (a)(3) of the Bankruptcy Code, the filing of these 

Chapter 11 Cases automatically stays any pre-petition action “to recover a claim against the 

debtor” or to “obtain possession of property of the estates or of property from the estates or to 

exercise control over property of the estates.”  11 U.S.C. 362(a)(1), (3). 

91. The automatic stay applies to certain claims alleged in the New York State Actions 

as they are attempts “to recover a claim against the debtor.”  This applies to claims asserted against 

the Debtors, but also to claims asserted against the Non-Debtor Parties where the liability of the 

Non-Debtor Parties is not independent of the Debtors’ liability and a judgment against the 

Non-Debtor Parties will be binding upon the Debtors’ estate. 

92. Additionally, the automatic stay applies to claims in the New York State Actions 

asserted against the Non-Debtor Parties that are attempts to exercise control of property of the 

Debtors’ estate.  These claims request the court to unwind the 2022 Transaction and thus seek to 

undermine and transform the Debtors’ current capital structure and nullify the Debtors’ rights under 

valuable contracts.  Thus, these claims are subject to 362(a)(3) and are stayed.   

93. The automatic stay also applies to certain claims alleged in the New York State 

Actions against both the Debtors and the Non-Debtor Parties pursuant to section 362(a)(3)—

including the claims of intentional fraudulent transfer, insider preferential transfer, and for a 

declaratory judgment concerning the Original Indentures—are property of the Debtors’ estates. 

94. Accordingly, the Debtors seek an order from this Court declaring that that the 

automatic stay applies to these claims in the New York State Actions. 
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COUNT TWO: 

Extension of Automatic Stay 

Pursuant to Section 362 of the Bankruptcy Code 

95. The Debtors incorporate by reference the allegations in Paragraphs 1-94 as if set 

forth fully herein. 

96. Upon the commencement of a bankruptcy case, the automatic stay operates as a 

stay, applicable to all entities, of “the commencement or continuation . . . of a judicial, administra-

tive, or other action or proceeding against the debtor that was or could have been commenced 

before the commencement of the case under [Chapter 11],” or “any act to obtain possession of 

property of the estate or of property from the estate or to exercise control over property of the 

estate.”  See 11 U.S.C. § 362(a)(1), (3). 

97. In circumstances where the automatic stay does not already apply to an action, a 

court may extend the automatic stay, pursuant to section 362 of the Bankruptcy Code, where (i) the 

non-debtor and the debtor share an identity of interests such that the suit against the non-debtor is 

effectively a suit against the debtor, or (ii) the third-party action will have an adverse impact on 

the debtor’s ability to accomplish reorganization. 

98. As such, even if the Court does not find that the stay applies automatically to all of 

the claims in the New York State Actions as described above, the Court can and should extend the 

automatic stay to all of the claims against Non-Debtor Parties under Bankruptcy Code section 

362(a)(3) because both of these conditions are met. 

99. First, the Non-Debtor Parties and the Debtors share an identity of interests such 

that the New York State Actions against the Non-Debtor Parties are effectively lawsuits against the 

Debtors.  An identity of interests exists between the Non-Debtor Parties and the Debtors because 

the allegations against the Non-Debtor Parties and the Debtors in the New York State Actions arise 

from the same factual and legal basis.  The claims against the Debtors and against the Non-Debtor 
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Parties in the New York State Actions arise from the 2022 Transaction and the validity of the 

underlying contracts—to which both the Non-Debtor Parties and the Debtors are parties.  Indeed, 

severance of the claims against the Debtors is effectively impossible because the claims against 

the Non-Debtor Parties and Debtors arise out of the same transaction, present common questions 

of law and fact, and will involve the same evidence, witnesses, and documentary proof. 

100. An identity of interests between the Non-Debtor Parties and the Debtors also exists 

because the Debtors are required to indemnify certain Non-Debtor Parties for litigation damages 

and expenses incurred in connection with the 2022 Transaction and certain of the Non-Debtor 

Parties have asserted such rights under the Indemnification Provisions; thus, if the automatic stay 

is not applied to the Non-Debtor Parties in the New York State Actions, there will likely be costly 

litigation at the ultimate expense of the Debtors. 

101. Second, any continued litigation in the New York State Actions would undoubtedly 

have an adverse economic consequence on the Debtors’ estates.  If the New York State Actions 

continue to proceed against the Non-Debtor Parties, the Debtors will undoubtedly face difficulty 

in obtaining creditor support for any plan of reorganization—in light of the New York State 

Actions’ rendering key plan underpinnings such as lien priority and capital structure uncertain, 

with no end in sight.  The treatment of the 2022 Transaction is of critical importance in these 

Chapter 11 Cases and in an ultimate plan of reorganization; as such, continuance of the New York 

State Actions would adversely impact the Debtors’ ability to reorganize in this Court. 

102. Moreover, the Debtors and their management team and key employees would be 

compelled to participate in the New York State Actions in order to defend their interests in the 

litigation.  The Debtors are likely to incur significant costs—to the detriment of creditors and the 

Debtors’ estates—in connection with such defense and discovery production, including their own 
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attorney’s fees and costs, as well as the Non-Debtor Parties’ attorney’s fees and costs the Debtors 

are contractually obligated to pay pursuant to the Indemnification Provisions. 

103. The New York State Actions and the accompanying distractions would thus hinder 

the Debtors’ ability to efficiently and productively work toward a successful reorganization. 

104. Accordingly, if the Court does not declare that the automatic stay applies to claims 

against the Non-Debtor Parties, the Debtors respectfully request an order from this Court extending 

the automatic stay to the Non-Debtor Parties with respect to the New York State Actions. 

COUNT THREE: 

Preliminary Injunction Pursuant to 

Section 105 of the Bankruptcy Code 

105. The Debtors incorporate by reference the allegations in Paragraphs 1-104 as if set 

forth fully herein. 

106. Section 105(a) of the Bankruptcy Code grants this Court the broad authority to 

“issue any order, process, or judgment that is necessary or appropriate to carry out the provisions 

of [the Bankruptcy Code].”  11 U.S.C. § 105(a).  The Court’s powers under section 105(a) of the 

Bankruptcy Code include the power to issue injunctions and stay proceedings against non-debtors. 

107. A court may enjoin litigation of a pending action as to non-debtors, pursuant to 

section 105 of the Bankruptcy Code, where (i) the movant is substantially likely to prevail on the 

merits of an application for stay relief, (ii) there is a substantial threat that the movant will suffer 

irreparable injury if the injunction is not granted, (iii) the balance of equities weighs in favor of 

the movant, and (iv) the injunction does not disservice the public interest. 

108. The Court should enjoin the New York State Actions as to the Non-Debtor Parties 

because the Debtors meet each of the four requirements for a preliminary injunction. 
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109. First, the Debtors are likely to succeed on the merits of this Complaint.  For the 

reasons detailed in Count I and Count II (¶¶ 87-104), the Debtors have demonstrated that the 

automatic stay applies to the entirety of the New York State Actions pursuant to section 362(a)(3) 

of the Bankruptcy Code, or in the alternative, that the automatic stay should be extended to the 

Non-Debtor Parties. 

110. Second, the Debtors will suffer immediate and irreparable harm absent a stay, and 

failure to enjoin prosecution of the New York State Actions would negate the very purpose of the 

automatic stay.  Without a stay, the Debtors will be forced to participate in and defend against the 

New York State Actions during the period the Motion is adjudicated because the validity of the 

2022 Transaction and its underlying contracts is of critical importance in these Chapter 11 Cases 

and in an ultimate plan of reorganization, and further because the Debtors are required to indemnify 

certain Non-Debtor Parties for litigation damages and expenses in connection with the 2022 

Transaction.  Continued prosecution of the New York State Actions would distract the Debtors’ 

management team and divert time and resources away from the Debtors’ restructuring efforts and 

instead into time-consuming discovery, further threatening the Debtors’ ability to swiftly and 

efficiently come to any resolution in these Chapter 11 Cases. 

111. Third, the balance of equites weighs in the Debtors’ favor.  In contrast to the 

immediate and irreparable harm that the Debtors will suffer, the only potential harm the Defendants 

could face is a slight delay to the resolution of their claims.  Such potential delay does not constitute 

significant harm.  Moreover, because the very issues at the heart of the New York State Actions 

will almost certainly be considered and resolved in the context of a plan of reorganization in these 

Chapter 11 Cases—well ahead of any resolution that could be achieved in the New York State 
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Actions, which are in infancy stages—the Defendants might indeed face no delay, and instead have 

their claims adjudicated more quickly and efficiently in this Court. 

112. Fourth, a preliminary injunction is in the public interest.  In order to move 

efficiently through the reorganization process (and, in doing so, maximize the recoveries to 

creditors including these plaintiffs), the Debtors need to focus their time, resources, and funds on 

these Chapter 11 Cases.  The automatic stay is a fundamental protection that allows debtors to do 

just that. Enforcing the automatic stay against the Non-Debtor Parties would enable the Debtors to 

maximize the value of their estates and focus on successfully reorganizing in Chapter 11; two 

paramount goals of the Bankruptcy Code which are in the public interest. 

113. Accordingly, the Debtors respectfully request a preliminary injunction, enjoining 

prosecution of the New York State Actions to prevent the Debtors and their estates from suffering 

irreparable harm. 

PRAYER FOR RELIEF 

Upon the foregoing Complaint, the Debtors respectfully request relief as follows: 

a. that this Court should declare that the automatic stay applies to the entirety 

of both of the New York State Actions and the subject matter thereof under 

section 362(a)(3) of the Bankruptcy Code, including as to each of the Non-

Debtor Parties; 

b. in the alternative to clause (a), that this Court should extend the automatic 

stay under section 362 of the Bankruptcy Code as to any or all of the Non-

Debtor Parties in the New York State Actions; 

c. that this Court should enjoin continuation of the following prepetition actions 

under section 105 of the Bankruptcy Code: 

i. SSD Investments Ltd. et al. v. Wilmington Savings Fund Society, FSB 

et al., Index No. 654068/2022 (N.Y. Sup. Ct., N.Y. Cty.); and 

ii. Langur Maize, L.L.C. v. Platinum Equity Advisors, LLC, et al., Index 

No. 651548/2023 (N.Y. Sup. Ct., N.Y. Cty.); and 
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d. grant such other and further relief that this Court deems just and proper. 

[Remainder of page intentionally blank] 
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Dated: June 1, 2023 

 QUINN EMANUEL URQUHART & SULLIVAN, LLP 

  

   By: /s/ Christopher D. Porter  

   Christopher D. Porter 

 

Christopher D. Porter (TX SBN: 24070437) 

711 Louisiana Street, Suite 500 

Houston, TX 77002 

Tel: 713-221-7000 

Email: chrisporter@quinnemanuel.com  

 

-and- 

 

Susheel Kirpalani (pro hac vice pending) 

Victor Noskov (pro hac vice pending) 

Zachary Russell (pro hac vice pending) 

Anna Deknatel (pro hac vice pending) 

Ari Roytenberg (pro hac vice pending) 

51 Madison Ave., 22nd Fl.  

New York, New York 10010  

Tel.: 212-849-7000 

Email: 

susheelkirpalani@quinnemanuel.com  

victornoskov@quinnemanuel.com 

zacharyrussell@quinnemanuel.com 

annadeknatel@quinnemanuel.com 

ariroytenberg@quinnemanuel.com 

   

   Proposed Counsel to the Debtors and 

Debtors in Possession 
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CERTIFICATE OF SERVICE 

I certify that, on June 1, 2023, a true and correct copy of the foregoing document was served 

through the Electronic Case Filing system of the United States Bankruptcy Court for the Southern 

District of Texas, and will be served as set forth in the Affidavit of Service to be filed by the 

Debtors’ proposed noticing agent. 

Dated: June 1, 2023  

/s/ Christopher D. Porter 

Christopher D. Porter 
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APPENDIX A TO COMPLAINT 

List of Defendants 

New York State 

Action 

Defendants in 

Adversary Proceeding 

Service Information for Defendants 

in Adversary Proceeding 

Counsel for Defendants in 

Adversary Proceeding 

SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

SSD Investments Ltd. SSD Investments Ltd 

c/o Maples Corporate Services 

Limited 

P. O. Box 309 

Ugland House, 

South Church Street, 

George Town, 

Grand Cayman KY1-1104 

Cayman Islands 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 

SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Chase Bank, N.A., as 

Trustee of the Commingled 

Pension Trust Fund (Core Plus 

Bond) of JPMorgan Chase Bank, 

N.A. 

JPMorgan Chase Bank, N.A 

c/o C T Corporation System, 1999 

Bryan St., Ste. 900, Dallas, TX, 

75201-3136, USA 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 
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SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Chase Bank, N.A., as 

Trustee of the Commingled 

Pension Trust Fund (Short 

Duration Core Plus) of JPMorgan 

Chase Bank, N.A. 

JPMorgan Chase Bank, N.A 

c/o C T Corporation System, 1999 

Bryan St., Ste. 900, Dallas, TX, 

75201-3136, USA 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 

SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Chase Bank, N.A., as 

Trustee of the Commingled 

Pension Trust Fund (Income) of 

JPMorgan Chase Bank, N.A. 

JPMorgan Chase Bank, N.A 

c/o C T Corporation System, 1999 

Bryan St., Ste. 900, Dallas, TX, 

75201-3136, USA 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 

SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Chase Bank, N.A., as 

Trustee of the Commingled 

Pension Trust Fund (Corporate 

High Yield) of JPMorgan Chase 

Bank, N.A. 

JPMorgan Chase Bank, N.A 

c/o C T Corporation System, 1999 

Bryan St., Ste. 900, Dallas, TX, 

75201-3136, USA 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 
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SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Chase Bank, N.A., as 

Trustee of the Commingled 

Pension Trust Fund (High Yield) 

of JPMorgan Chase Bank, N.A. 

JPMorgan Chase Bank, N.A 

c/o C T Corporation System, 1999 

Bryan St., Ste. 900, Dallas, TX, 

75201-3136, USA 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 

SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Investment Funds, on 

behalf of its subfund Global High 

Yield Bond Fund 

JPMorgan Investment Funds 

6, route de Trèves 

L-2633 Senningerberg 

Grand Duchy of Luxembourg 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 

SSD Investments 

Ltd. et al. v. 

Wilmington Savings 

Fund Society, FSB, 

et al., Index No. 

654068/2022 (N.Y. 

Sup. Ct., N.Y. Cty.) 

JPMorgan Investment Funds, on 

behalf of its sub-fund Income 

Opportunity Fund 

JPMorgan Investment Funds 

6, route de Trèves 

L-2633 Senningerberg 

Grand Duchy of Luxembourg 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 
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Sup. Ct., N.Y. Cty.) 
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behalf of its sub-fund Global 

Income Fund 

JPMorgan Investment Funds 

6, route de Trèves 

L-2633 Senningerberg 

Grand Duchy of Luxembourg 

KOBRE & KIM LLP 

Zach T. Rosenbaum, Esq. 

Adam M. Lavine, Esq. 

Michael S. Brasky, Esq. 

800 Third Avenue 

New York, NY 10022 

Tel: 212-488-1200 

zachary.rosenbaum@kobrekim.com 

adam.lavine@kobrekim.com 

michael.brasky@kobrekim.com 
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Sup. Ct., N.Y. Cty.) 
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sub-fund Income Fund 
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iShares Public Limited Company, 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

IN RE: 

 

WESCO AIRCRAFT 

HOLDINGS, INC., et al., 

 

              Debtors. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§

§ 

 

          CASE NO: 23-90611 

 

          CHAPTER 11 

  

WESCO AIRCRAFT 

HOLDINGS, INC., et al., 

 

 

VS.           ADVERSARY NO. 23-3091 

  

SSD INVESTMENTS LTD., et 

al., 

 

              Defendants. 

 

 

MEMORANDUM OPINION 

This adversary proceeding concerns the validity of a prepetition 

debt restructuring.  In 2019, Wesco Aircraft Holdings, Inc. entered three 

indentures to finance a leveraged buyout.  In 2022, Wesco entered into 

new agreements with some of the indenture counterparties to issue new 

debt and modify security interests created in those 2019 transactions.  

The Court must determine whether the 2022 Transaction impermissibly 

infringed on rights created in the 2019 indentures.   

The parties have filed motions for summary judgment.  For the 

reasons stated below, the summary judgment motions are granted in 

part and denied in part. 

United States Bankruptcy Court
Southern District of Texas

ENTERED
January 14, 2024

Nathan Ochsner, Clerk
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BACKGROUND 

Wesco Aircraft Holdings, Inc. is a multi-industry supply chain 

management services provider, with a significant market share in the 

global civilian and military aerospace industry.  ECF No. 201 at 3.  In 

2019, Wesco’s predecessor entity bought Pattonair, an aerospace parts 

supplier owned by Platinum Equity Advisors, LLC, in a leveraged buy-

out.  ECF No. 201 at 3–4; ECF No. 204-1 at 17.  Wesco, operating as 

“Incora,” was formed in 2020 upon closing of the leveraged buy-out.   

ECF No. 201 at 3. 

Wesco entered three indentures to finance the 2019 buy-out: the 

2024 Secured Indenture (ECF No. 204-3), the 2026 Secured Indenture 

(ECF No. 204-2), and the 2027 Unsecured Indenture (ECF No. 204-4).  

The 2024 Secured Indenture provided for $650,000,000 in senior secured 

notes, the 2026 Secured Indenture provided for $900,000,000 in senior 

secured notes, and the 2027 Unsecured Indenture provided for 

$525,000,000 in unsecured notes.  ECF No. 201 at 4.  Wesco also entered 

into the Notes Security Agreement (ECF No. 204-41), which granted 

liens on Wesco’s collateral securing the 2024 and 2026 notes.  

In March 2022, Wesco and some existing noteholders executed a 

transaction amending the Indentures (the “2022 Transaction”).  

Although there were multiple other noteholders, only Platinum, Carlyle, 

Senator, and Wolverine participated in the 2022 Transaction (the 

“Participating Noteholders”).   The 2022 Transaction consisted of several 

steps: (1) amending the Indentures to allow for the issuance of 

additional notes, (2) issuing the additional notes, (3) amending the 

Indentures a second time to exchange the notes of the Participating 

Noteholders for notes with higher-priority liens, and (4) stripping the 

liens from the non-participating 2024/2026 Noteholders to effectuate the 

transaction.  Langur Maize and the 2024/2026 Noteholders claim these 

steps constituted a single transaction, which the Indentures prohibited. 

On March 28, 2022, the non-participating noteholders of the 2024 

and 2026 Indentures sued Wesco and others for fraudulent transfer, 

Case 23-03091   Document 508   Filed in TXSB on 01/14/24   Page 2 of 58



3 / 58 

preferential transfer, breach of contract, breach of the implied covenant 

of good faith and fair dealing, and related tort claims.  ECF No. 201 at 

55–56.  On March 27, 2023, Langur Maize, the non-participating 

majority holder of the unsecured 2027 Notes, sued Wesco and others for 

fraudulent transfer, preferential transfer, breach of contract, breach of 

the implied covenant of good faith and fair dealing, and related tort 

claims.  ECF No. 201 at 58–59.  The lawsuits were filed in New York 

state court. 

Wesco Aircraft Holdings, Inc. and certain affiliates, filed for 

bankruptcy on June 1, 2023.  Wesco filed this adversary proceeding to 

stay the New York state court lawsuits and seek declaratory judgment 

on the New York claims.  The 2024/2026 Noteholders and Langur Maize 

brought counterclaims against Wesco and the Participating 

Noteholders.  The parties have moved for summary judgment on their 

claims.   

LEGAL STANDARD 

“The court shall grant summary judgment if the movant shows 

that there is no genuine dispute as to any material fact and that the 

movant is entitled to judgment as a matter of law.”  FED. R. CIV. P. 

56(a).  A genuine dispute of material fact means that evidence is such 

that a reasonable fact finder “could return a verdict for the nonmoving 

party.”  Gorman v. Verizon Wireless Tex., L.L.C., 753 F.3d 165, 170 (5th 

Cir. 2014) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986)).  It is the movant’s burden to establish that no genuine issue of 

material fact exists.  Sossamon v. Lone Star State of Tex., 560 F.3d 316, 

326 (5th Cir. 2009) (citing Condrey v. SunTrust Bank of Ga., 429 F.3d 

556, 562 (5th Cir. 2005)).  A party asserting that a fact cannot be or is 

not genuinely disputed must support that assertion by citing to 

particular parts of materials in the record, showing that the materials 

cited do not establish the absence or presence of a genuine dispute, or 

showing that an adverse party cannot produce admissible evidence to 

support that fact.  FED. R. CIV. P. 56(c)(1).  If the movant establishes 

“the absence of evidence supporting an essential element of the non-
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movant’s case,” the burden shifts to the non-movant to establish a 

genuine dispute of material fact.  Sossamon, 560 F.3d at 326 (citing 

Condrey, 429 F.3d at 562). 

In ruling on a motion for summary judgment, a court should view 

the facts and evidence in light most favorable to the non-moving party.  

Plumhoff v. Rickard, 572 U.S. 765, 768 (2014).  Nevertheless, the court 

is not obligated to search the record for the non-moving party’s evidence.  

Keen v. Miller Env’t. Grp., Inc., 702 F.3d 239, 249 (5th Cir. 2012).  

“Summary judgment may not be thwarted by conclusional allegations, 

unsupported assertions, or presentation of only a scintilla of evidence.”  

Hemphill v. State Farm Mut. Auto. Ins. Co., 805 F.3d 535, 538 (5th Cir. 

2015).  The Court need only consider the cited materials, but it may 

consider other materials in the record.  FED. R. CIV. P. 56(c)(3).  The 

Court should not weigh the evidence.  Aubrey v. Sch. Bd. Of Lafayette 

Par., 92 F.3d 316, 318 (5th Cir. 1996).  A credibility determination may 

not be part of the summary judgment analysis.  E.E.O.C. v. LHC Grp., 

Inc., 773 F.3d 688, 694 (5th Cir. 2014). 

JURISDICTION 

28 U.S.C. § 1334 lists four types of matters over which the district 

court has subject matter jurisdiction in a bankruptcy proceeding: cases 

under title 11, proceedings arising under title 11, proceedings arising 

under a case under title 11, and proceedings related to a case under title 

11.  Wood v. Wood (In re Wood), 825 F.2d 90, 92 (5th Cir. 1987) (quoting 

28 U.S.C. § 1334).  “Because section 1334(b) defines jurisdiction 

conjunctively, a district court has jurisdiction over the subject matter if 

it is at least related to the underlying bankruptcy.  Querner v. Querner 

(In re Querner), 7 F.3d 1199, 1201 (5th Cir. 1993) (citing Fed. Deposit 

Ins. Corp. v. Majestic Energy Corp. (In re Majestic Energy Corp.), 835 

F.2d 87, 90 (5th Cir. 1988)).  “As the United States Supreme Court has 

noted, ‘related to’ bankruptcy proceedings include (1) causes of action 

owned by the debtor which become property of the estate pursuant to 11 

U.S.C. § 541, and (2) suits between third parties which have an effect on 
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the bankruptcy estate.”  Arnold v. Garlock, 278 F.3d 426, 434 (5th Cir. 

2001) (citing Celotex Corp. v. Edwards, 514 U.S. 300, 308 n.5 (1995)). 

“The Act does not define ‘related’ matters.”  Wood, 825 F.2d at 93.  

The Fifth Circuit has adopted the Third Circuit’s test for “related to” 

jurisdiction.  Majestic Energy Corp., 835 F.2d at 90.  Under this test, a 

proceeding is related to a case under title 11 if “the outcome of that 

proceeding could conceivably have any effect on the estate being 

administered in bankruptcy.”  Wood, 825 F.2d at 93.  “‘Related to’ 

jurisdiction includes any litigation where the outcome could alter, 

positively or negatively, the debtor’s rights, liabilities, options, or 

freedom of action or could influence the administration of the bankrupt 

estate.”  Collins v. Sidharthan (In re KSRP, Ltd.), 809 F.3d 263, 267 (5th 

Cir. 2015) (quoting Lone Star Fund V (U.S.), L.P. v. Barclays Bank PLC, 

594 F.3d 383, 386 (5th Cir. 2010)). 

It is apparent that the Court has jurisdiction over the 2024/2026 

Noteholders’ and Langur Maize’s claims asserted against Wesco.  At 

issue are the claims asserted against the non-debtor entities.  A debtor’s 

duty to contractually indemnify a non-debtor defendant gives rise to 

“related to” jurisdiction.  See Lone Star Fund V (U.S.), L.P. v. Barclays 

Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010); In re Enron Corp. Sec., 

Derivative & “Erisa” Litig., No. CIV. A. H-01-3624, 2005 WL 6220721, 

at *4 (S.D. Tex. July 25, 2005) (“[W]here the debtor has an obligation to 

indemnify a non-debtor defendant, a plaintiff's claim against that non-

debtor defendant is “related to” the bankruptcy because it could have a 

conceivable effect on the debtor's estate.”). 
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The 2024, 2026, and 2027 Indentures provide Wesco the 

obligation to  

indemnify on a joint and several basis the 

Trustee . . . against any and all losses, 

liabilities or expenses . . . incurred by it 

arising out of or in connection with the 

acceptance or administration of its duties 

under this Indenture, the Security 

Documents and the Intercreditor Agreements 

. . . . 

ECF No. 204-2 at 124; ECF No. 204-3 at 122; ECF No. 204-4 at 111–12.  

The 1L and 1.25L Notes contain substantially similar obligations.  ECF 

No. 204-34 at 136; ECF No. 204-35 at 138.  These contractual 

indemnification provisions are sufficient to give rise to “related to” 

jurisdiction with respect to claims against WSFS. 

 The Note Purchase Agreement and Exchange Agreement provide 

Wesco the obligation to 

indemnify and hold harmless each Purchaser 

(and any Related Funds of each Purchaser), 

its Affiliates, its manager and the directors, 

representatives, officers, employees and 

agents of such Purchaser . . . against any and 

all losses, claims, damages, liabilities . . . 

(collectively, “Losses”) to the extent that any 

such Loss results from any actual, threatened 

or expected actions, litigations, investigations 

or proceedings . . . that (i) arise out of or are 

based upon any breach by any Issuer or 

Guarantor of any representation or warranty 

or failure to comply with any of the 

agreements set forth in any of the Transaction 

Documents, or (ii) are otherwise related to or 
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arise out of or in connection with, in each case, 

the Transactions, including modifications or 

future additions to the Transaction 

Documents . . . . 

ECF No. 204-26 at 23; ECF No. 204-33 at 37.  The Participating 

Noteholders are parties to these agreements.  Wesco’s indemnification 

obligation under these agreements is sufficient to give rise to “related 

to” jurisdiction with respect to the claims against the Participating 

Noteholders. 

 The district court has subject matter jurisdiction over all claims 

pursuant to 28 U.S.C. § 1334(a).  The dispute has been referred to the 

bankruptcy court under General Order 2012-6.  

DISCUSSION 

I. THE CONTRACT AND TORT CLAIMS ASSERTED BY THE 2024/2026 

NOTEHOLDERS ARE NOT ESTATE PROPERTY.  THE EQUITABLE 

CLAIMS ARE IMPERMISSIBLE DISGUISED AVOIDANCE ACTIONS 

Wesco Aircraft Holdings, Inc. and the Participating Noteholders 

allege certain claims asserted by the 2024/2026 Noteholders are 

property of Wesco’s bankruptcy estates.  Wesco and the Participating 

Noteholders argue the 2024/2026 Noteholders do not have standing to 

assert these claims.  

The filing of a bankruptcy petition creates an estate comprised of, 

among other things, “all legal or equitable interests of the debtor in 

property as of the commencement of the case.”  Highland Cap. Mgmt. 

LP v. Chesapeake Energy Corp. (In re Seven Seas Petroleum, Inc.), 522 

F.3d 575, 584 (5th Cir. 2008) (quoting 11 U.S.C. § 541(a)(1)).  The legal 

and equitable interests comprising a debtor’s estate have been construed 

to include “rights of action,” including claims based on state and federal 

law.  Id.  The trustee has exclusive standing to assert claims belonging 

to the estate.  Id.  But the trustee does not have standing to bring claims 

that belong to the estate’s creditors.  Id.; see also Caplin v. Marine 
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Midland Grace Tr. Co. of New York, 406 U.S. 416, 428 (1972) (trustee 

has no authority to “collect money not owed to the estate”). 

 Courts in this Circuit engage in an injury-focused analysis when 

determining whether a creditor’s claim belongs to the bankruptcy 

estate.  See Seven Seas, 522 F.3d at 584; Schertz-Cibolo-Universal City, 

Indep. Sch. Dist. V. Wright (In re Educators Grp. Health Tr.), 25 F.3d 

1281, 1284 (5th Cir. 1994); Meridian Cap. CIS Fund v. Burton (In re 

Buccaneer Res.), L.L.C., 912 F.3d 291, 293–94 (5th Cir. 2019).  This 

inquiry focuses on whether the debtor could have raised the claim as of 

the commencement of the case.  Seven Seas, 522 F.3d at 584.  In making 

this determination, courts look to “the nature of the injury for which 

relief is sought and consider the relationship between the debtor and the 

injury.”  Id.  “If a cause of action alleges only indirect harm to a creditor 

(i.e., an injury which derives from harm to the debtor), and the debtor 

could have raised a claim for its direct injury under the applicable law, 

then the cause of action belongs to the estate.”  Id. (quoting Educators 

Grp. Health Tr., 25 F.3d at 1284).  “Conversely, if the cause of action 

does not explicitly or implicitly allege harm to the debtor, then the cause 

of action could not have been asserted by the debtor as of the 

commencement of the case, and thus is not property of the estate.”  Id. 

(quoting Educators Grp. Health Tr., 25 F.3d at 1284). 

A claim does not belong to the estate merely because the debtor 

has also been harmed by the same series of events.  See Buccaneer Res., 

L.L.C., 912 F.3d at 293.  Even when conduct harms the debtor, “the 

creditor may also have a claim if its asserted injury does not flow from 

injury to the debtor.”  Id.  The estate and the creditor “may have 

separate claims against a third party arising out of the same events.”  

Id.; Seven Seas, 522 F.3d at 585 (“[I]t is entirely possible for a 

bankruptcy estate and a creditor to own separate claims against a third 

party arising out of the same general series of events and broad course 

of conduct.”).  A claim also does not belong to the estate merely because 

it could be brought by several creditors.  Seven Seas, 522 F.3d at 589.  

Rather, “it is ‘[a]ctions by individual creditors asserting a generalized 
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injury to the debtor’s estate, which ultimately affects all creditors[,]’ that 

can be said to raise a ‘generalized grievance,’ not actions by creditors 

that are merely common to a number of them.”  Id. (alterations in 

original) (quoting Schimmelpenninck v. Byrne (In re 

Schimmelpenninck), 183 F.3d 347, 360 (5th Cir. 1999)). 

 “Whether a specific cause of action belongs to a bankruptcy estate 

is a matter of law that the court decides by reference to the facial 

allegations in the plaintiff’s complaint.”  Don Hanvey Oil Tr., Inc. v. Unit 

Tex. Drilling, LLC, No. C-10-202, 2011 WL 606264, at *5 (S.D. Tex. Feb. 

16, 2011) (citing Educators Grp. Health Tr., 25 F.3d at 1285), aff’d sub 

nom. In re Reichmann Petroleum Corp., 453 F.App’x 466 (5th Cir. 2011). 

A. Claims Asserted Against Wesco 

Wesco and the Counterclaim Defendants do not contest that the 

2024/2026 Noteholders’ contract and tort claims asserted against Wesco 

are not property of Wesco’s estate.  The 2024/2026 Noteholders have 

standing to assert these claims. 

B. Claims Asserted Against Non-Debtor Entities 

The 2024/2026 Noteholders have asserted various claims against 

non-debtor entities.  These claims are not property of the bankruptcy 

estate.  Each claim asserts a direct harm to the 2024/2026 Noteholders 

resulting from alleged contractual and tortious breaches of duties owed 

the Noteholders.  In analyzing these claims, the Court must assume the 

reasonable factual assertions in the complaint are true.  See Don Hanvey 

Oil Tr., Inc., 2011 WL 606264, at *5.  This opinion does not address the 

merits of the assertions. 

The 2024/2026 Noteholders’ first cause of action asserts against 

the Counterclaim Defendants a claim for declaratory relief of the 

2024/2026 Noteholders’ direct standing to bring their claims. ECF No. 

144 at 58.  A cause of action brought by a creditor seeking a declaration 

of standing does not belong to the bankruptcy estate. 
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The 2024/2026 Noteholders’ second cause of action asserts 

against Wesco, certain of Wesco’s guarantor affiliates, and Wilmington 

Savings Fund Society, FSB (WSFS) a claim for declaratory relief for 

breach of contract.  ECF No. 144 at 59.  The 2024/2026 Noteholders 

claim these entities entered into agreements that were unauthorized by 

the governing indentures to modify the 2024/2026 Noteholders’ rights 

by stripping them of their contracted-for liens and subordinating their 

payment priority to new notes provided to certain Participating 

Noteholders.  ECF No. 144 at 34–36, 41–42.  The claim alleges the 

2024/2026 Noteholders’ interest in their lien rights and rights to 

payment under their notes were impermissibly modified, which is a 

facial assertion of a direct injury to the 2024/2026 Noteholders.  See 

Pearlman v. Reliance Ins. Co., 371 U.S. 132, 135–36 (1962) (“The 

Bankruptcy Act simply does not authorize a trustee to distribute other 

people’s property among a bankrupt’s creditors.  So here if the surety at 

the time of adjudication was . . . either the outright legal or equitable 

owner of this fund, or had an equitable lien or prior right to it, this 

property interest of the surety never became part of the bankruptcy 

estate to be administered, liquidated, and distributed to general 

creditors of the bankrupt.”).   

The 2024/2026 Noteholders’ alleged injury is the result of a 

breach of a contractual relation to which the 2024/2026 Noteholders 

claim to be a party, or in the alternative, a third-party beneficiary.  Even 

as third-party beneficiaries, the 2024/2026 Noteholders may 

nevertheless have a claim for a direct injury.  The Fifth Circuit follows 

state law in determining third-party beneficiary claims.  See Tawes v. 

Barnes (In re Moose Oil & Gas Co.), 613 F.3d 521, 527 (5th Cir. 2010), 

certified question accepted (Aug. 6, 2010), certified question answered 

sub now. Tawes v. Barnes, 340 S.W.3d 419 (Tex. 2011).  Both Texas and 

New York courts have recognized parties to a contract can owe duties to 

third-party beneficiaries, and those beneficiaries may sue for the harm 

they directly suffered because of a breach of those duties.  See Stine v. 

Stewart, 80 S.W.3d 586, 589–91 (Tex. 2002) (internal citations omitted) 

(“A third party may recover on a contract made between other parties 
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only if the parties intended to secure a benefit to that third party, and 

only if the contracting parties entered into the contract directly for the 

third party’s benefit. . . .  [T]he focus is on whether the contracting 

parties intended, at least in part, to discharge an obligation owed to the 

third party.”); Logan-Baldwin v. L.S.M. Gen. Contractors, Inc., 94 

A.D.3d 1466, 1468 (N.Y. App. Div. 4th Dep’t 2012) (internal quotation 

marks and citations omitted) (“[A] beneficiary will be considered an 

intended beneficiary . . . when the circumstances indicate that the 

promise intends to give the beneficiary the benefit of the promised 

performance[.]”). 

The 2024/2026 Noteholders claim a breach of contract resulted in 

the impairment of their secured claim on Wesco’s assets, not a harm to 

those assets themselves or the impairment of a general claim on assets 

held by all of Wesco’s creditors.  This is the alleged injury regardless of 

whether they are parties or third-party beneficiaries of the Indentures.  

Wesco could not have asserted a claim for the 2024/2026 Noteholders’ 

direct injury as of the commencement of the case.  

The 2024/2026 Noteholders’ third cause of action asserts a claim 

for declaratory relief for breach of the implied covenant of good faith and 

fair dealing against Wesco, certain of Wesco’s guarantor affiliates, 

WSFS, Silver Point Noteholders (one of the Participating Noteholders), 

PIMCO Noteholders (one of the Participating Noteholders), the Senator 

Noteholder (one of the Participating Noteholders), and the Citadel 

Noteholder (one of the Participating Noteholders).  ECF No. 144 at 60.  

This cause of action asserts the governing indentures provided various 

protections to Wesco’s secured noteholders in exchange for the provision 

of financing.  ECF No. 144 at 61.  The 2024/2026 Noteholders claim they 

“were justified in understanding” the governing indentures contained 

explicit and implicit undertakings by Wesco, the guarantor affiliates, 

WSFS, and the other secured noteholders to not:  

(1) abuse (or otherwise encourage, aid, abet or 

endorse the abuse of) the Company’s ability to 

issue new notes with simple majority 
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approval for the purpose of discharging 

2024/2026 Holders’ Liens and creating new 

Unpermitted Liens; (2) dilute consent rights 

and create artificial supermajority for the 

purpose of circumventing the supermajority 

consent requirements; (3) use the votes of that 

artificial supermajority to strip the nonvoting 

holders of their Liens; (4) hand those Liens to 

a group of Favored Noteholders (which 

included insiders, i.e. the Platinum 

Creditors); and (5) impose upon those 

nonvoting holders various impediments to 

challenge the loss of their Liens through legal 

action.   

ECF No. 144 at 61–62.   

 The 2024/2026 Noteholders claim the named parties breached the 

implied covenant because the 2024/2026 Noteholders “reasonably and 

justifiably expected a simple majority of holders of the Notes could not 

purport to transform itself into a supermajority to circumvent the 

strictures of the Governing Indentures.”  ECF No. 144 at 62.  They claim 

that the named parties’ “bad faith actions” (i.e., their acts of obtaining a 

“feigned supermajority” to consent to the 2022 Transaction) set out to 

“destroy the reasonable expectations of the 2024/2026 Holders and to 

strip the fundamental benefit of their bargain, namely their Liens in the 

Collateral.”  ECF No. 144 at 62.  This cause of action asserts a direct 

harm to the 2024/2026 Noteholders’ security interests caused by an 

alleged breach of a contractual duty owed to them.  Wesco could not have 

asserted this claim as of the commencement of the case.   

The 2024/2026 Noteholders’ sixth cause of action asserts against 

Platinum Equity Advisors, LLC, and as an alternative claim against 

Silver Point, PIMCO, Senator, and Citadel, a claim for declaratory relief 

for tortious interference with contract.  ECF No. 144 at 69.  The 

2024/2026 Noteholders allege Platinum procured a breach of the 
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Secured Indentures by “conspiring or coordinating with the Company 

and its Board, both of which the Platinum Sponsor controlled, and 

WSFS” to complete the 2022 Transaction, which resulted in breaches of 

the Secured Indentures.  ECF No. 144 at 69.  The 2024/2026 Noteholders 

argue these actions tortiously interfered with their contractual rights 

and caused an unauthorized “transfer of value from 2024/2026 Holders 

to Platinum.”  ECF No. 144 at 69.  The 2024/2026 Noteholders also allege 

if Silver Point, PIMCO, Senator, and Citadel are to be found to lack a 

sufficient contractual relationship to the governing indentures, they 

should instead be found liable for tortiously interfering with the 

Indentures.  ECF No. 144 at 70–71.  This cause of action asserts a direct 

harm to the 2024/2026 Noteholders’ security interests resulting from the 

alleged procurement of breaches of the 2024/2026 Noteholders’ rights 

under the indentures.  Wesco could not have asserted this claim as of 

the commencement of the case.   

The 2024/2026 Noteholders’ seventh cause of action asserts 

against Platinum, Wolverine, and the Participating Noteholders a claim 

for declaratory relief for conversion.  ECF No. 144 at 71.  The 2024/2026 

Noteholders allege they owned liens in specifically identified assets of 

Wesco, and through the 2022 Transaction, the Participating 

Noteholders caused the release of the liens and then transferred the 

liens to themselves.  ECF No. 144 at 72.  The 2024/2026 Noteholders 

allege that, because of the transfer, the Participating Noteholders are in 

unauthorized possession of the 2024/2026 Noteholders’ property and 

have interfered with their property rights.  ECF No. 144 at 72.  This 

cause of action asserts a direct harm to the 2024/2026 Noteholders’ 

alleged property rights in their liens resulting from the conversion of 

those liens.  As with other portions of the transaction, Wesco was not 

injured.  Wesco had liens on its property to secure its debts.  Wesco 

should be indifferent as to the identity of the holders of the debt.  Wesco 

could not have asserted this claim as of the commencement of the case.   

 The 2024/2026 Noteholders’ claims against non-debtors are not 

property of the estate. 
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C. The Equitable Claims Are Disguised Avoidance 

Actions 

The 2024/2026 Noteholders assert a claim for an equitable lien 

against Wesco, the Guarantor Defendants, Platinum, Wolverine, and 

other Participating Noteholders and a claim for equitable subordination 

against Platinum, Wolverine, and certain Participating Noteholders.  

ECF No. 144 at 64, 66.   

Wesco and the various noteholders claim that causes of action for 

equitable subordination and equitable lien are “nothing more than 

repackaged avoidance actions and impede directly on the Debtors’ 

exclusive strong-arm powers.”  ECF No. 199 at 86.  They argue the 

2024/2026 Noteholders’ equitable causes of action are predicated on the 

same factual bases, and seek the same relief, as their state-court 

fraudulent transfer claims.  ECF No. 199 at 86–87, 91–93.  And instead 

of asserting those claims in this Court, the 2024/2026 Noteholders pled 

around a trustee’s exclusive standing to bring avoidance actions by 

asserting their equitable claims.  ECF No. 199 at 91.  They further assert 

that, as of the commencement of the case, Wesco could have asserted an 

avoidance action to unwind the 2022 Transaction, the obligations 

incurred in furtherance of the transaction, and any liens granted 

pursuant to the transaction.  ECF No. 199 at 87. 

Although the 2024/2026 Noteholders’ equitable claims are 

artfully pled, they are founded on a fraudulent conveyance theory.  The 

Court has carefully reviewed the pleadings.  These claims cannot exist 

outside of the fraudulent conveyance context.  Consequently, the claims 

are deemed to be disguised avoidance actions belonging to Wesco’s 

estate.  See Don Hanvey Oil Tr., Inc., 2011 WL at *8–10.   

We must determine whether the creditor has asserted a direct 

and particularized injury, rather than a harm that is derivative of the 

debtor’s injury or equally felt by the general class of creditors.  See id.; 

Seven Seas, 522 F.3d at 585–89; Buccaneer Res., L.L.C., 912 F.3d at 293–

94.  “[C]reditors ‘lack standing to bring causes of action [that] are . . . 
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similar in object and purpose to claims that the trustee could bring in 

bankruptcy regardless of whether such claims are technically part of the 

estate of the bankrupt.’”  In re Revlon, Inc., No. 22-10760, 2023 WL 

2229352, at *15 (Bankr. S.D.N.Y. Feb. 24, 2023) (quoting In re Hatu, 19-

05428-5, 2022 WL 1436051, at *10 (Bankr. E.D.N.C. May 5, 2022)). 

11 U.S.C. § 544(b) provides: “[T]he trustee may avoid any transfer 

of an interest of the debtor in property or any obligation incurred by the 

debtor that is voidable under applicable law by a creditor holding an 

unsecured claim . . . .”  Under § 544(b), “[i]f an actual, unsecured creditor 

can, on the date of the bankruptcy, reach property that the debtor has 

transferred to a third party, the trustee may use § 544(b) to step into the 

shoes of that creditor and ‘avoid’ the debtor’s transfer.”  In re Moore, 608 

F.3d 253, 260 (5th Cir. 2010).  “The trustee may recover the full extent 

of the fraudulently transferred property on the basis of one creditor’s 

claim.”  Id. (citing Moore v. Bay, 284 U.S. 4 (1931)). 

The 2024/2026 Noteholders’ state court complaint asserted claims 

for fraudulent transfer and preferential transfer.  ECF No. 210-36 at 63–

68.  These claims assert the same factual basis for recovery as the 

2024/2026 Noteholders’ equitable claims—the invalidity of the 2022 

Transaction.  ECF No. 210-36 at 63–68; ECF No. 144 at 65–68.  Both 

the state court and equitable causes of action allege injury in the form 

of the stripping of contracted-for liens on Wesco’s collateral and the 

apparent subordination of the 2024 and 2026 notes in payment priority 

to newly issued “1L” and “1.25L” notes.  ECF No. 201-36 at 65, 67.   

The relief sought by the 2024/2026 Noteholders in state court is 

fundamentally the same that they now seek in this Court through their 

equitable claims.  The state court claims seek to avoid the entirety of the 

2022 Transaction.   ECF No. 201-36 at 66, 68.  This avoidance would 

result in, amongst other things, a full restoration of the 2024/2026 

Noteholders of their liens and elimination of the new 1L and 1.25L 

notes.  If an avoidance action is asserted in this Court, 11 U.S.C. § 510(c) 

provides the Court with the power to provide further relief:  

Case 23-03091   Document 508   Filed in TXSB on 01/14/24   Page 15 of 58



16 / 58 

[A]fter notice and a hearing, the court may— 

(1) under principles of equitable 

subordination, subordinate for 

purposes of distribution all or 

part of an allowed claim to all or 

part of another allowed claim or 

all or part of an allowed interest 

to all or part of another allowed 

interest; or 

(2) order that any lien securing 

such a subordinated claim be 

transferred to the estate. 

The 2024/2026 Noteholders’ equitable lien claim seeks equitable 

liens on Wesco’s collateral with priority over any liens purportedly held 

by the Platinum Creditors and the other Favored Noteholders . . . .”  ECF 

No. 144 at 73.  Their equitable subordination claim requests an order 

“equitably subordinating the claims of the Platinum Creditors and the 

other Favored Noteholders to the claims of the 2024/2026 Holders . . . .”  

ECF No. 144 at 73.  If Wesco asserts an avoidance action to unwind the 

2022 Transaction, the 2024/2026 Noteholders would obtain the same 

relief for the same injury as in their equitable claims. 

The 2024/2026 Noteholders claims for equitable lien and 

equitable subordination are artfully pled disguised avoidance claims 

belong to Wesco’s estate.  The claims are dismissed.   

II. LANGUR MAIZE’S STANDING 

Langur Maize seeks summary judgment confirming that it has 

Article III standing to assert its claims.  ECF No. 211 at 37.  Wesco and 

several of its secured noteholders have alleged (1) Langur Maize has no 

Article III standing to sue non-debtor entities, and (2) Langur Maize’s 

claims are property of the bankruptcy estate.  Although a genuine issue 

of material fact remains as to whether Langur Maize has suffered an 
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injury sufficient for Article III standing, Langur Maize’s claims are not 

property of the bankruptcy estate.   

To meet the Constitution’s Article III case and controversy 

requirement, a plaintiff must establish its standing as the proper party 

to bring suit.  W.R. Huff Asset Mgmt. Co., LLC v. Deloitte & Touche LLP, 

549 F.3d 100, 106 (2d Cir. 2008).  “[T]he gist of the question of standing” 

is whether the litigants have “alleged such a personal stake in the 

outcome of the controversy as to assure that concrete adverseness which 

sharpens the presentation of issues upon which the court so largely 

depends for illumination of difficult constitutional questions[.]” Baker v. 

Carr, 369 U.S. 186, 204 (1962). 

Article III standing consists of three elements:  

(1) injury-in-fact, which is a “concrete and 

particularized” harm to a “legally protected 

interest”; (2) causation in the form of a “fairly 

traceable” connection between the asserted 

injury-in-fact and the alleged actions of the 

defendant; and (3) redressability, or a non-

speculative likelihood that the injury can be 

remedied by the requested relief. 

W.R. Huff Asset Mgmt. Co., LLC, 549 F.3d at 106–07.  The party 

invoking federal jurisdiction bears the burden of establishing standing.  

Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016). 

 The injury-in-fact requirement “means that a plaintiff must have 

personally suffered an injury.”  W.R. Huff Asset Mgmt. Co., LLC, 549 

F.3d at 107.  A party may generally seek redress only for injuries done 

to them, not for injuries done to others.  Moose Lodge No. 107 v. Irvis, 

407 U.S. 163, 166 (1972).  However, “[c]ourts may permit a party with 

standing to assign its claims to a third party, who will stand in the place 

of the injured party and satisfy the constitutional requirement of an 

‘injury-in-fact.’”  W.R. Huff Asset Mgmt. Co., LLC, 549 F.3d at 107.  

“[T]he minimum requirement for an injury-in-fact is that the plaintiff 
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have legal title to, or a proprietary interest in, the claim.”  Id. at 108 

(citing Sprint Commc’ns Co., L.P. v. APCC Servs, Inc., 554 U.S. 269, 289 

(2008)). 

 The parties disagree as to whether Langur Maize has suffered an 

injury-in-fact.  The crux of the issue is whether Langur Maize, either 

directly or through assignment of the Depository Trust Company’s 

claim, suffered an injury because of the 2022 Transaction.  The parties 

have not presented arguments as to whether the causation and 

redressability elements of standing are met.  However, if Langur Maize 

has suffered an injury sufficient to meet the constitutional standing 

requirement, the injury is allegedly a particularized harm traceable to 

the 2022 Transaction.  This injury, if proved, can be remedied by the 

Court.  Accordingly, the determination as to whether Langur Maize has 

standing to assert its claims turns on this injury-in-fact requirement.     

A. Langur Maize’s Non-Debtor Claims Are Treated as 

Claims for Declaratory Relief 

The parties filed a stipulated comprehensive order for this 

adversary proceeding on August 23, 2023.  ECF No. 193.  The order 

specifically limits non-debtor claims by the 2024/2026 Noteholders, 

Langur Maize, or the Counterclaim Defendants to claims for declaratory 

relief with regard to liability.  ECF No. 193 at 6.  The order permits 

subsequent litigation for a determination of remedies upon a finding of 

liability.  ECF No. 193 at 7. 

Langur Maize’s complaint requests substantive relief on account 

of its claims against non-debtor parties.  The Court will treat these as 

claims for a declaration of liability.  Langur Maize’s claims for remedies 

are fully preserved and may be determined subsequently pursuant to 

the terms of the stipulated comprehensive scheduling order. 
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B. Langur Maize Has Article III Standing to Assert 

Claims Against Wesco, WSFS, and Guarantor 

Defendants 

N.Y. G.O.L. § 13-107 provides: 

[A] transfer of any bond shall vest in the 

transferee all claims or demands of the 

transferrer, whether or not such claims or 

demands are known to exist, (a) for damages 

or rescission against the obligor on such bond, 

(b) for damages against the trustee or 

depositary under any indenture under which 

such bond was issued or outstanding, and (c) 

for damages against any guarantor of the 

obligation of such obligor, trustee or 

depositary. 

Section 13-107 automatically assigns a transferor’s bond-related 

claims against an obligor, indenture trustee or depositary, or guarantor 

without the need for a formal assignment of claims.    Ellington Credit 

Fund, Ltd. v. Select Portfolio Servicing, Inc., 837 F. Supp. 2d 162, 181 

(S.D.N.Y. 2011).  “The wording of General Obligations Law § 13-107 

makes it eminently clear that the buyer of a bond receives exactly the 

same ‘claims or demands’ as the seller held before the transfer.”  

Bluebird Partners, L.P. v. First Fid. Bank, N.A., 97 N.Y.2d 456, 461 

(2002).  A transferee need not “demonstrate its own injury in order to 

bring a claim for damages.”  Id. at 460.  Thus, § 13-107 “expressly 

permits a bondholder to sue . . . for breaches of duty that occur prior to 

his purchase of the bond, regardless of the bondholder’s knowledge of 

these breaches.”  Ellington Credit Fund, Ltd., 837 F. Supp. 2d at 181 

(quoting LNC Invs., Inc. v. First Fidelity Bank, N.A. New Jersey, 173 

F.3d 454, 462 (2d Cir. 1999)).   

Section 13-107 applies to Langur Maize’s claims against Wesco, 

WSFS (the indenture trustee), and all counterclaim defendants that 
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guaranteed Wesco’s obligations under the 2027 Notes.  To the extent 

Langur Maize asserts claims against these entities, for which it or its 

transferrer suffered a direct injury, Langur Maize has Article III 

standing to assert these claims.   

With respect to those defendants, § 13-107 makes a great deal of 

sense.  If the law did not transfer the direct bond-related claims to the 

purchaser, they would either disappear on transfer (rewarding a 

potential wrong-doer) or be split between the buyer and the seller.  

Rational buyers and sellers can price the sales transaction in the context 

of the statute.  The Court has no difficulty determining that these claims 

are held by Langur Maize. 

C. Section 13-107 Does Not Apply to Claims Against 

Other Parties 

Section 13-107 does not provide for the automatic assignment of 

claims against entities not explicitly mentioned in the statute.  “By its 

terms, § 13-107 is plainly limited to claims against the obligor, the 

indenture trustee or depositary, or the guarantor of the obligation.”  

Ellington Credit Fund, Ltd., 837 F. Supp. 2d at 183.  If § 13-107 does not 

apply, a plaintiff must establish its standing through the conventional 

means permitted by Article III.  See id. (“[I]t is clear that SPS and the 

SPS Affiliates are not obligors, depositaries, or guarantors and thus 

§ 13-107 does not confer standing on Plaintiffs to advance Conti’s 

accrued claims.  Plaintiff’s other argument, that they have standing as 

successor beneficiaries of a trust pursuant to common law trust 

principles, is unavailing.”); SC Note Acquisitions, LLC v. Wells Fargo 

Bank, N.A., 934 F. Supp. 2d 516, 531 (E.D.N.Y. 2013), aff’d, 548 F. App’x 

741 (2d Cir. 2014) (“Since LNR is not an obligor, indenture trustee, 

depositary, or guarantor, Section 13–107 does not invalidate the 

contemporaneous ownership rule or act as a safety value to confer 

standing on plaintiff.”); ACLI Int'l Commodity Servs., Inc. v. Banque 

Populaire Suisse, 609 F. Supp. 434, 444 (S.D.N.Y. 1984) (“The Banque 

is also precluded from relying upon § 13–107 because it is neither an 

“obligor” nor a debtor, nor a trustee or depository.”). 
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Section 13-107 does not apply to Langur Maize’s claims against 

entities other than Wesco, WSFS, and the guarantors of the 2027 Notes.  

To have standing to bring these claims, Langur Maize must establish 

that it has either been assigned its claims by an entity with standing or 

has personally suffered an injury-in-fact. 

Although the Court recognizes the inconsistency that § 13-107 

creates, that determination was unambiguously made by the State of 

New York.  With respect to claim ownership, the Court is bound to follow 

state law.  ECF No. 204-2 at 147 (New York law governs the 2026 

Indenture); ECF No. 204-3 at 171 (New York law governs the 2024 

Indenture); ECF No. 204-4 at 166 (New York Law governs the 

Unsecured Indenture). 

D. There Are No Factual Allegations That Other Claims 

Were Properly Assigned to Langur Maize   

Langur Maize may establish standing if it has been properly 

assigned a claim by an entity with standing.  Moose Lodge No. 107, 407 

U.S. at 166.  Langur Maize has not introduced any evidence of 

assignment of claims by the beneficial holders of the 2027 Notes.  DTC, 

the record holder of the 2027 Notes, provided Langur Maize 

authorization to bring its claims in New York state court and this Court.  

ECF No. 216-30 at 2, 5; ECF No. 216-31 at 6.  Langur Maize argues this 

authorization acts as an assignment of claims sufficient to provide 

Langur Maize with Article III standing.  ECF No. 211 at 37–39. 

The DTC did not have a claim assignable to Langur Maize for 

purposes of Langur Maize’s standing.  Simply put, Langur Maize’s 

injury is an alleged injury experienced by the beneficial holders of the 

2027 Notes, not one suffered by the record holder.  DTC, as the record 

holder, “has no actual interest in the Notes beyond just holding them in 

the form of a Global Security for others.”  Diverse Partners, LP v. 

AgriBank, FCB, No. 16-CV 9526, 2017 WL 4119649, at *5 (S.D.N.Y. 

Sept. 14, 2017).  The beneficial owners of the 2027 Notes are the holders 

to which any harm would occur as a result of a change in the priority 
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scheme.  They are the party injured from any breach of the indentures, 

and as a result, are the real party in interest.  See Park Royal I LLC v. 

HSBC Bank USA, N.A., No. 650933/2019, 2022 WL 8199545, at *3 (N.Y. 

Sup. Ct. Oct. 13, 2022) (citation omitted) (“Cede & Co., as a street name, 

has only book entry interest but no actual interest in those RMBS, while 

plaintiffs are the real party in interest as beneficial owners . . . .”); Royal 

Park Invs. SA/NV v. U.S. Bank Nat’l Ass’n, 324 F. Supp. 3d 387, 399 

(S.D.N.Y. 2018) (“The Court is not persuaded that these claims accrue 

to any entity besides the beneficial owners.”). 

Langur Maize argues DTC has standing to assert Langur Maize’s 

claims under the legal rights created by N.Y. U.C.C. § 3-301, which 

Langur Maize claims “gives the holder of a note the right to enforce the 

note ‘whether or not he is the owner.’”  ECF No. 324 at 42.  Langur Maize 

misconstrues § 3-301.  Section 3-301 provides that “[t]he holder of an 

instrument whether or not he is the owner may transfer or negotiate it 

and . . . discharge it or enforce payment in his own name.”  Among other 

things, § 3-301 allows the record owner of a note to sue for payment 

under a debt.  See id.  This has typically been applied in the context of 

nonpayment actions, such as foreclosures.  See, e.g., HSBC Bank USA, 

N.A. v. Carchi, 177 A.D.3d 710 (N.Y. App. Div. 2d Dep’t 2019).  Section 

3-301 does not apply to a suit for a breach of an indenture agreement 

and related tort claims.   

Langur Maize’s alleged harm caused by a change in the priority 

scheme is not a harm suffered by DTC acting as a record holder of the 

2027 Notes.  The Unsecured Indenture allows DTC, acting as the record 

owner, to assert claims for harms suffered by beneficial owners.  But 

since DTC did not experience these harms itself, it cannot assign these 

claims to an entity that did not suffer an injury.  For Langur Maize to 

have standing to bring its suit, it must have suffered an injury-in-fact. 
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E. A Genuine Issue of Material Fact Remains as to 

Whether Langur Maize Has Suffered an Injury-in-

Fact 

Since Langur Maize was not assigned claims other than by 

operation of § 13-107, it has standing to bring its claims against entities 

other than Wesco, WSFS, and guarantors of the 2027 Notes only if it has 

personally suffered an injury-in-fact.   

“For purposes of Article III standing, an ‘injury in fact’ is ‘an 

invasion of a legally protected interest which is (a) concrete and 

particularized[] and (b) actual or imminent, not conjectural or 

hypothetical.”  Lacewell v. Off. of Comptroller of Currency, 999 F.3d 130, 

141 (2d Cir. 2021) (alteration in original) (quoting Lujan v. Defs. Of 

Wildlife, 504 U.S. 555, 560 (1992)); accord Crane v. Johnson, 783 F.3d 

244, 251 (5th Cir. 2015).  “Any monetary loss suffered by the plaintiff 

satisfies this element[.]”  Carter v. HealthPort Techs., LLC, 822 F.3d 47, 

55 (2d Cir. 2016).  “Further, a liability, including a contingent liability, 

may be a cognizable legal injury.”  Id.  “An allegation of future injury 

may suffice if the threatened injury is ‘certainly impending,’ or there is 

a ‘substantial risk that the harm will occur.’”  Lacewell, 999 F.3d 130 at 

141 (internal quotation marks omitted) (quoting Clapper v. Amnesty 

Int’l USA, 568 U.S. 398, 409 (2013)). 

Platinum argues Langur Maize has not been injured by the 2022 

Transaction because it “did not purchase any Original Unsecured Notes 

until February 2023, more than ten months after the 2022 Transaction, 

and it continued to purchase additional notes through July 2023.”  ECF 

No. 280 at 11.  Platinum argues Langur Maize purchased its notes at a 

“roughly 90 percent discount” and “plainly was not itself injured by the 

2022 Transaction.”  ECF No. 280 at 11.   

The 2027 Noteholders are a group of unsecured noteholders.  

Langur Maize’s complaint alleges the challenged transaction “changed 

the ranking of the 2027 Notes’ right of payment relative to Wesco’s other 

debt by placing their payment priority behind all other debt, either 
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temporally or on account of their relative claim on the company’s assets.”  

ECF No. 142 at 17.  Langur Maize claims that, after the 2022 

Transaction, upon maturity “the 2027 Notes would receive nothing 

because the entire $2.28 billion of other debt obligations (representing 

the $1.27 billion in New 1L Notes, the $473 million in New 1.25L Notes, 

and the newly unsecured [2024 and 2026 Notes]) ranks above the 2027 

Notes in right of payment . . . .”  ECF No. 142 at 18.  Platinum’s 

argument implies Langur Maize’s purchase of the 2027 notes at a 

reduced value must have been priced in a manner that reflected the 

changed payment priority scheme.  Accordingly, since Langur Maize 

purchased the notes at a price that accounted for this changed payment 

scheme, it was not injured by the transaction.  Although Platinum’s 

argument does not state this explicitly, this is the logical conclusion 

reached by its line of reasoning.  

Substantial factual questions remain precluding a determination 

of whether Langur Maize has suffered an injury-in-fact.  Platinum’s line 

of reasoning would establish that Langur Maize suffered no injury if 

Langur Maize purchased the 2027 Notes with knowledge of the 2022 

Transaction.  Langur Maize argues that, as a result of contractual and 

tortious breaches stemming from the 2022 Transaction, a change in 

payment priority scheme occurred such that its 2027 notes would receive 

very little to nothing upon maturity.  This is a harm that already existed 

at the time Langur Maize purchased its 2027 Notes.  If Langur Maize 

purchased its notes with knowledge of the alleged changed priority 

scheme, then it may have purchased its notes with knowledge that it 

would receive very little to nothing upon maturity.  In that case, Langur 

Maize would not have suffered a concrete and particularized injury.  

There are not enough undisputed facts in the record to make this 

determination.  

Of course, Langur Maize may have purchased its notes at a 

discount for a variety of other reasons with an assumption that, upon 

maturity, it would receive payment in accordance with the terms of the 
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notes and governing indentures.  In that case, Langur Maize might have 

suffered a potential injury because of the changed priority scheme.  

There are no factual allegations as to whether Langur Maize 

purchased its 2027 Notes with actual knowledge of the 2022 

Transaction.  Knowledge may potentially be imputed through the 

standards of inquiry notice.  See Cupersmith v. Piaker & Lyons P.C., No. 

3:14-cv-01303, 2016 WL 5394712, at *7 (N.D.N.Y. Sept. 27, 2016), aff'd 

sub nom. Ayers v. Piaker & Lyons, P.C., 748 F. App'x 368 (2d Cir. 2018).  

This standard “saddles the investor with responsibilities like reading 

prospectuses, reports, and other information related to the investments, 

and additionally, assumes knowledge of publicly available news articles 

and analyst’s reports.”  Id. (quoting Cetel v. Kirwan Fin. Grp. Inc., 460 

F.3d 494, 507, 512–13 (3d Cir. 2006)) (internal citations omitted).  

Although the parties have presented evidence that the existence 

of the 2022 Transaction was publicly available through news reports 

when Langur Maize purchased its notes, the inquiry notice standard 

requires a fact-intensive inquiry to be determined on a case-by-case 

basis.  See, e.g., ECF No. 216-16 at 2–6; In re Bernard L. Madoff Inv. 

Sec. LLC, No. 20-CV-02586, 2022 WL 1304589, at *3 (S.D.N.Y. May 2, 

2022) (quoting Picard v. Citibank, N.A. (In re BLMIS), 12 F.4th 171, 195 

(2d Cir. 2021)).  The parties have not argued whether inquiry notice 

applies to Langur Maize’s knowledge of the transaction in the context of 

Article III standing, and if so, whether the factual circumstances are 

sufficient to impute knowledge of the transaction to Langur Maize. 

To be clear, the issue of Langur Maize’s discounted purchase of 

the 2027 notes is relevant only to the question of whether Langur Maize 

suffered an injury sufficient for Article III standing.  The Court does not 

now decide what effect the discounted price may have on any damages 

award.  

There remains a genuine issue of material fact as to whether 

Langur Maize has suffered an injury-in-fact sufficient for Article III 

standing.   
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(1) If Langur Maize Was Injured, It Was Properly 

Authorized to Bring Suit 

Even if Langur Maize suffered an injury-in-fact, the Unsecured 

Indentures require authorization by DTC to bring suit.  Under § 2.03 of 

the Unsecured Indenture, DTC is the depositary, i.e., the record holder, 

of the 2027 Global Note.  ECF No. 209-1 at 52.  Pursuant to § 2.08 of the 

indenture, “[t]he rights of Beneficial Owners in the Global Note shall be 

exercised only through the Depositary subject to the Applicable 

Procedures.”  ECF No. 209-1 at 62.  Section 2.08 does not give the 

beneficial owners of the 2027 Notes, including Langur Maize, the 

authority to exercise their rights under the notes, such as by bringing 

the current proceeding to challenge the 2022 Transaction, without 

authorization from DTC.  ECF No. 209-1 at 62 (“Notwithstanding the 

foregoing, with respect to any Global Note, nothing herein shall prevent 

the Issuer, the Trustee, or any agent of the Issuer or the Trustee from 

giving effect to any written certification, proxy or other authorization 

furnished by any Depositary (or its nominee), as a Holder, with respect 

to such Global Note or shall impair, as between such Depositary and 

owners of beneficial interests in such Global Note, the operation of 

customary practices governing the exercise of the rights of such 

Depositary (or its nominee) as Holder of such Global Note.”). 

New York courts have held, when standing to sue on an indenture 

is reserved to registered holders, a beneficial holder does not have 

standing absent authorization to sue from the registered holder.  

MacKay Shields LLC v. Sea Containers, Ltd., 300 A.D.2d 165, 166 (N.Y. 

App. Div. 1st Dep’t 2002) (internal citations omitted) (“Standing to sue 

upon the indentures which plaintiffs seek to enforce is, pursuant to the 

indentures, expressly reserved to ‘holders.’ . . .  Inasmuch as it is 

undisputed that plaintiffs are not registered holders, they are without 

standing to sue, regardless of whether they are beneficial holders . . . .”); 

Springwell Navigation Corp. v. Sanluis Corporacion, S.A., 81 A.D.3d 

557, 561 (N.Y. App. Div. 1st Dep’t 2011) (internal citation omitted) (“As 

the indenture expressly permits the registered holder to assign its right 
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to institute any legal action to an appointed proxy, and plaintiff has 

obtained the registered holder’s authorization to sue in its stead, 

plaintiff’s status has changed, and its prior lack of capacity has been 

cured . . . .”); Royal Park Invs. SA/NV v. Deutsche Bank Nat’l Tr. Co., 

No. 14-CV-4394 (AJN), 2016 WL 439020, at *3 (S.D.N.Y. Feb. 3, 2016) 

(second alteration in original) (“‘[A] beneficial owner who lacks standing 

[to enforce a PSA] may receive authorization to sue from the registered 

Holder,’ even if the PSA does not specifically provide for such 

authorization.” (quoting Royal Park Invs. SA/NV v. HSBC Bank USA, 

Nat. Ass’n, 109 F. Supp. 3d 587, 607 (S.D.N.Y. 2015))). 

Langur Maize received authorization to bring its suit in New York 

state court (and this Court) through a two-step authorization process.  

First, DTC, acting through its nominee, Cede & Co., authorized Bank of 

New York Mellon to take “any and all actions and exercise any and all 

rights and remedies that Cede & Co., as the holder of the Subject Notes 

on the Subject Date, is entitled to take . . . under the terms of the Notes, 

the related guarantees, the related indenture, and any other controlling 

documents.”  ECF No. 216-31 at 6.  Bank of New York Mellon acts as 

custodian of Langur Maize’s notes.  ECF No. 216-30 at 5.  In turn, Bank 

of New York Mellon then authorized Langur Maize, as beneficial owner 

of the notes, “to take any and all Actions.”  ECF No. 216-30 at 2.   

New York courts have found substantially similar authorizations 

sufficient to confer on the beneficial holder of notes standing to bring 

suit under the notes.  Hamilton Rsrv. Bank Ltd. v. Democratic Socialist 

Republic of Sri Lanka, No. 22CV5199, 2023 WL 2632199, at *1, 3 

(S.D.N.Y. Mar. 24, 2023) (“In a letter dated September 23, 2022, Cede 

authorized plaintiff ‘to take any and all actions and exercise any and all 

rights and remedies that Cede & Co. as the holder of record’ is ‘entitled 

to take’ . . . .  The language of the authorization closely tracks Cede 

authorizations regularly accepted in this District.”); Allan Applestein 

TTEE FBO D.C.A. v. Province of Buenos Aires, 415 F.3d 242, 244 (2d 

Cir. 2005) (“DTC and its nominee Cede authorized Lehman Brothers 

Inc., the participant through which Applestein owned the beneficial 
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interest, ‘to pursue any and all of the rights that DTC has under Section 

508 of the Indenture.’  In turn, Lehman Brothers gave Applestein the 

same authorization.”); Royal Park Invs. SA/NV v. Deutsche Bank Nat’l 

Tr. Co., No. 14-CV-4394, 2016 WL 439020, at *2 (S.D.N.Y. Feb. 3, 2016) 

(alternations in original) (“CEDE & Co. . . . hereby authorizes . . . 

[Plaintiff] to take any and all actions and exercise any and all rights . . . 

that CEDE & Co. . . . is entitled to take.”). 

DTC’s authorization is sufficient. 

F. The Claims Asserted by Langur Maize Are Not 

Property of the Estate 

(1) Claims Asserted Against Wesco 

The parties do not contest that Langur Maize’s claims against 

Wesco are not property of Wesco’s estate.  Langur Maize has standing 

to assert these claims. 

(2) Claims Asserted Against Non-Debtor Entities 

Because the Court is denying summary judgment on standing as 

to claims outside the realm of § 13-107, standing remains on open issue.  

But, standing alone will not allow the claims to be brought.  They must 

also not be estate property.  For the reasons set forth in this section, the 

Court holds that the claims are not estate property.  If Langur Maize 

has standing, the claims will be adjudicated.  If it does not have 

standing, then the claims will be dismissed. 

Langur Maize’s claims against non-debtor entities are not 

property of the bankruptcy estate.  Each claim asserts a particularized 

harm allegedly suffered by Langur Maize and the group of 2027 

Noteholders.    

 Langur Maize’s first through third claims for relief assert a 

breach of §§ 3.02, 6.05, and 9.02(10) of the Unsecured Indenture and § 4 

of the 2027 Notes.  ECF No. 142 at 31–32, 34.  These claims are asserted 

against Platinum Advisors, Platinum Funds, Wolverine, Carlyle 
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Management, Carlyle Funds, Senator, and WSFS.  ECF No. 142 at 31–

32, 34. 

The first claim for relief argues that WSFS breached § 3.02, which 

allegedly requires a pro rata redemption or purchase of unsecured notes 

if less than all of the unsecured notes are to be redeemed pursuant to 

§ 3.07 of the governing indenture.  ECF No. 142 at 31.  Langur Maize 

argues WSFS breached § 3.02 by selecting Platinum’s and Wolverine’s 

2027 notes for exchange in the 2022 Transaction instead of a pro rata 

apportionment amongst the 2027 Noteholders, which Langur Maize 

claims was “designed to put Platinum Group in a better position in the 

event of a bankruptcy filing or otherwise.”  ECF No. 142 at 31–32.  

Langur Maize argues the other named entities breached the indenture 

by directing or allowing a breach of § 3.02.  ECF No. 142 at 32. 

The second claim for relief argues Carlyle and Senator “held a 

majority of the 2027 Notes that were not held by Platinum,” and directed 

WSFS to retire only those 2027 Notes that were held by the Platinum 

Group for purchase in the Insider Exchange.”  ECF No. 142 at 33 

(footnote omitted).  Langur Maize also alleges “WSFS did not have any 

trust or power conferred on it to select 2027 Notes for purchase in any 

method other than as expressly set forth in Section 3.02 of the 

Indenture.”  ECF No. 142 at 33.  Langur Maize argues “Carlyle’s and 

Senator’s direction to WSFS to exercise a power that was not conferred 

on it, and WSFS’s compliance with such direction, violated Section 6.05,” 

which allows holders of a majority of unsecured notes to direct the “time, 

method and place of conducting any proceeding for exercising any 

remedy to the Trustee or exercising any trust or power conferred on it.”  

ECF No. 142 at 32–33.  Langur Maize also claims “Platinum’s direction 

and orchestration of only those 2027 Notes that were held by the 

Platinum Group for purchase” violates § 6.05.  ECF No. 142 at 33. 

The third claim for relief argues the named entities breached 

§ 9.02 of the Unsecured Indenture, which requires the consent of each 

affected holder if any supplement or waiver makes “any change to, or 

modif[ies], the ranking of the Unsecured Notes in respect of right o 
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payment that would adversely affect the Holders of the Unsecured 

Notes.”  ECF No. 142 at 34–35.  Langur Maize alleges that, because of 

the 2022 Transaction, their unsecured notes were subordinated in 

ranking with respect to both claims on Wesco’s assets and right of 

payment.  ECF No. 142 at 34–35.  Langur Maize claims the named 

entities made these changes without Langur Maize’s consent as 

required by § 9.02.  ECF No. 142 at 34–35. 

Langur Maize’s breach of contract claims assert harm to Langur 

Maize and other 2027 Noteholders through the reduction in value of 

their unsecured notes because of their apparent subordination in 

payment priority and claim on assets following the 2022 Transaction.  

This apparent subordination is alleged to be the result of a breach of 

contractual duties owed the 2027 Noteholders.  On its face, this is a 

harm directly experienced by Langur Maize as a holder of the 2027 

notes.  The breach of contract claims are not property of the bankruptcy 

estate.  

Langur Maize’s fourth claim for relief alleges that, in the 

alternative to the breach of contract claims, Platinum, Wolverine, 

Carlyle, and Senator tortiously interfered with Langur Maize’s 

contractual relations.  ECF No. 142 at 36.  This claim for relief alleges 

the same harm as Langur Maize’s breach of contract claims.  For the 

same reason as Langur Maize’s breach of contract claims, Langur 

Maize’s tortious interference claim is not property of the estate. 

Langur Maize’s fifth claim for relief alleges unjust enrichment 

against all Crossclaim and Third-Party Defendants.  ECF No. 142 at 36.  

Langur Maize claims the named entities were unjustly enriched at 

Langur Maize’s expense because of the 2022 Transaction.  ECF No. 142 

at 36–37.  The claim alleges harm stemming from “illegal and 

inequitable” activity by the non-debtor entities directed toward Langur 

Maize.  ECF No. 142 at 37.  Langur Maize’s 2027 notes, and its right to 

payment under those notes, are not estate assets.  The claim does not 

belong to the bankruptcy estate.  
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Langur Maize’s sixth claim for relief alleges against all 

Crossclaim and Third-Party Defendants a breach of the implied 

covenant of good faith and fair dealing.  ECF No. 142 at 37.  Langur 

Maize argues the Defendants violated the implied covenant by 

“selecting, or directing WSFS to select, 2027 Notes for exchange in a 

process that WSFS could not have reasonably deemed ‘fair and 

appropriate’ under § 3.02 of the Indenture,” directing WSFS to “exercise 

a ’power’ or ‘remedy’ that could not reasonably have expected to be 

available to WSFS, i.e., selecting 2027 Notes for purchase in a fashion 

that was neither pro rata, nor by lot, nor fair and appropriate,” and 

“causing the remaining $104 million in 2027 Notes to be paid after all 

the company’s other debt.”  ECF No. 142 at 37–38.  Langur Maize alleges 

the Defendants breached contractual duties owed to Langur Maize and 

the other 2027 Noteholders, resulting in a subordination in payment 

priority of the 2027 Notes to all other debt.  Langur Maize alleges a 

violation that caused direct injury to itself and the group of 2027 

Noteholders.  Langur Maize’s implied covenant claim is not property of 

the estate.   

Langur Maize’s seventh claim for relief alleges civil conspiracy 

against all Crossclaim and Third-Party Defendants.  ECF No. 142 at 39.  

The claim argues that “Platinum Advisors, the Platinum Fund, 

Wolverine, Carlyle Management, the Carlyle Funds, Senator and WSFS 

agreed among themselves to” breach the Indentures.  ECF No. 142 at 

39.  In the alternative, Langur Maize argues that “Platinum Advisors, 

Platinum Fund, Wolverine, Carlyle Management, the Carlyle Funds, 

and Senator agreed among themselves to tortiously interfere with the 

Indenture[s].”  ECF No. 142 at 39.  Langur Maize argues these actions 

constituted a civil conspiracy.  ECF No. 142 at 39.  For the same reasons 

that the allegations of wrongs underlying the civil conspiracy are not 

property of the bankruptcy estate, the civil conspiracy claim is also not 

property of the bankruptcy estate.  

Langur Maize’s eighth claim for relief asserts against all 

Counterclaim Defendants declaratory relief that “(a) the Insider 
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Exchange violated the terms of the Indenture; and (b) Langur Maize has 

standing to sue parties other than Wesco, WSFS and the Guarantor 

Defendants for amounts due under the 2027 Notes.”  ECF No. 142 at 40.  

With respect to the breach claim, for the same reasons set forth in 

Langur Maize’s breach of contract claims for relief, this claim is not 

property of the bankruptcy estate.  With respect to the standing claim, 

a claim brought by a creditor seeking a declaration of standing does not 

belong to the bankruptcy estate. 

Langur Maize’s claims are not property of the bankruptcy estate.   

III. THE CONTRACT AND TORT CLAIMS IN THIS ADVERSARY 

PROCEEDING ARE NOT CORE 

The parties dispute whether the claims in this adversary 

proceeding are “core” claims within the meaning of 28 U.S.C. § 157(b).  

Other than the 2024/2026 Noteholders’ equitable claims and the parties’ 

standing claims, the claims in this adversary proceeding are not core.    

The United States District Court has “original and exclusive 

jurisdiction of all cases under title 11.”  28 U.S.C. § 1334(a).  In addition, 

district courts have “original but not exclusive jurisdiction [over] all civil 

proceedings arising under title 11, or arising in or related to cases under 

title 11.”  28 U.S.C. § 1334(b).  District courts may refer to bankruptcy 

courts “all cases under title 11 and any or all proceedings arising under 

title 11 or arising in or related to a case under title 11.”  28 U.S.C. 

§ 157(a). 

Matters referred to a bankruptcy court are bifurcated into two 

categories: “core” and “non-core.”  11 U.S.C. § 157(b).  The bankruptcy 

court determines whether matters before it are core or non-core.  Exec. 

Benefits Ins. Agency v. Arkison, 573 U.S. 25, 33 (2014).  If a matter is 

core, the statute authorizes a bankruptcy judge to hear, determine, and 

enter final judgment on the claim.  Id. at 33–34.  If a matter is non-core, 

and the parties have not consented to final adjudication by the 

bankruptcy court, the bankruptcy judge may only propose findings of 

fact and conclusions of law to the district court.  Id.  
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A matter is core under § 157 “if it invokes a substantive right 

provided by title 11 or if it is a proceeding that, by its nature, could arise 

only in the context of a bankruptcy case.”  Wood v. Wood (In re Wood), 

825 F.2d 90, 97 (5th Cir. 1987).  The fact that a claim arises under state 

law is not dispositive, as “many truly bankruptcy issues, like the 

determination of the basis for creditors’ claims, turn on state law.”  

Southmark Corp. v. Coopers & Lybrand (In re Southmark Corp.), 163 

F.3d 925, 930 (5th Cir. 1999).  Nevertheless, Wood cautioned against 

interpreting § 157(b) in a way that causes “the entire range of 

proceedings under bankruptcy jurisdiction [t]o fall within the scope of 

core proceedings.”  825 F.2d at 95.  A claim based on state created rights, 

which could have proceeded in state court had there been no bankruptcy, 

is likely not core.  Id. at 97. 

In determining the nature of a proceeding for purposes of 

determining core status, the court must look to both the form and 

substance of the proceeding.  Id. 

A. The Parties Consent to the Court’s Entry of Final 

Judgment with Respect to the 2024/2026 

Noteholders’ Equitable Claims 

Although the parties concede that the 2024/2026 Noteholders’ 

claims for equitable lien and equitable subordination are core, these 

claims are dismissed by this opinion.  ECF No. 144 at 23; ECF No. 199 

at 113. 

B. The 2024/2026 Noteholders’ and Langur Maize’s 

Standing Claims Are Core 

The 2024/2026 Noteholders’ first cause of action seeks a 

declaration of their direct standing to bring their remaining claims.  

ECF No. 144 at 58.  Langur Maize’s eighth claim for relief seeks a 

declaration of its standing to “sue parties other than Wesco, WSFS and 

the Guarantor Defendants for amounts due under the 2027 Notes.”  ECF 

No. 142 at 40. 
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A determination as to standing is a “threshold inquiry to 

adjudication.”  Orix Cap. Mkts. v. Rafizadeh (In re Cyrus II P’ship), 358 

B.R. 311, 315 (Bankr. S.D. Tex. 2007).  Federal courts, including the 

bankruptcy court, make determinations as to a party’s standing.  See id.  

The 2024/2026 Noteholders’ and Langur Maize’s standing claims are 

also necessarily contingent on whether their claims are property of the 

bankruptcy estates, an issue that “invokes a substantive right provided 

by title 11.”  See Wood, 825 F.2d at 97.  This Court has held that 

“[p]roceedings to determine whether something is estate property or 

somehow stopped being estate property is a core proceeding under 

Section 157(b)(2)(A).”  In re Royce Homes, LP, 652 B.R. 488, 495 (Bankr. 

S.D. Tex. 2023).   

The 2024/2026 Noteholders’ and Langur Maize’s standing claims 

are core.  The Court may enter final judgment with respect to these 

claims. 

C. The 2024/2026 Noteholders’ and Langur Maize’s 

Contract and Tort Claims Are Not Core 

The 2024/2026 Noteholders and Langur Maize have asserted 

various contract- and tort-based causes of action.  Count four of Wesco’s 

complaint seeks a declaratory judgment confirming the validity of the 

2022 Transaction.  ECF No. 63 at 70–71.  This will involve a 

determination of the same issues asserted by the 2024/2026 Noteholders 

and Langur Maize.  These causes of action are not core within the 

meaning of § 157(b).    

The Fifth Circuit has held that claims similar to those filed by 

Langur Maize and the 2024/2026 Noteholders are non-core.  The 

reasoning in Wood is illustrative.  There, the plaintiffs’ complaint 

argued that certain directors of a medical clinic wrongfully issued stock 

to one of the clinic’s shareholders.  Wood, 825 F.2d at 91.  The complaint 

stated that “in the Spring of 1985, Dr. James Wood received a 

disproportionate distribution from the clinic as a result of the wrongful 

stock issuance in violation of the agreement between Dr. James Wood 

Case 23-03091   Document 508   Filed in TXSB on 01/14/24   Page 34 of 58



35 / 58 

and Dr. Arthur Wood that they were to be equal partners in the clinic.”  

In finding the plaintiffs’ claim to be non-core, the court reasoned: 

The plaintiff’s suit is not based on any right 

created by the federal bankruptcy law.  It is 

based on state created rights.  Moreover, this 

suit is not a proceeding that could arise only 

in the context of bankruptcy.  It is simply a 

state contract action that, had there been no 

bankruptcy, could have proceeded in state 

court. 

Id. at 97. 

 This reasoning is equally applicable in this case.  Langur Maize’s 

and the 2024/2026 Noteholders’ contract and tort claims are state law-

based claims that could have been adjudicated in state court irrespective 

of Wesco’s bankruptcy filing.  The suit is not based on any right created 

by the Bankruptcy Code and is not one that could arise only in the 

context of a bankruptcy case.  It is irrelevant whether a determination 

of the claims may in some way lead to the determination of other issues 

concerning the administration of the estate.  This does not convert 

otherwise state-law based tort and contract claims, that could be decided 

outside the bankruptcy court, into core proceedings.  See id. at 98 

(“Conceivably, a final judgment in this proceeding in the plaintiff’s favor 

may lead to proceedings to allow the claim or to discharge the debt.  At 

this juncture, however, these concerns are speculative and insubstantial 

in the proceeding.  The plaintiff’s suit is not a core proceeding.”); see also 

WRT Creditors Liquidation Tr. v. C.I.B.C. Oppenheimer Corp., 75 F. 

Supp. 2d 596, 609–10 (S.D. Tex. 1999) (“In this case, all of the alleged 

tortious conduct and breaches of contract occurred pre-petition.  The 

only post-petition element of the WRT Trust’s state court lawsuit is one 

element of the damages claimed to result from pre-petition conduct and 

contracts, a claim for reorganization costs.  Defendants’ assertion that 

the claim for the $11 million in reorganization costs is a core matter, or 

makes the entire case a core proceeding, fails.”); Stern v. Marshall, 564 
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U.S. 462, 499 (2011) (“Vickie’s claim, in contrast, is in no way derived 

from or dependent upon bankruptcy law; it is a state tort action that 

exists without regard to any bankruptcy proceeding.”). 

 Langur Maize’s and the 2024/2026 Noteholders’ tort and contract 

claims are not core.  Similarly, Wesco’s claim for a declaratory judgment 

as to the validity of the 2022 transaction is not core.   

IV. SUMMARY JUDGMENT IS DENIED IN PART AND GRANTED IN PART 

FOR BREACH OF CONTRACT ISSUES 

There is no choice of law dispute as to contract interpretation. 

New York law governs the contract issues.  The 2026 indenture provides:   

THE LAWS OF THE STATE OF NEW YORK 

WILL GOVERN AND BE USED TO 

CONSTRUE THIS INDENTURE, THE 2026 

SECURED NOTES AND THE 2026 

SECURED NOTE GUARANTEES 

WITHOUT GIVING EFFECT TO 

APPLICABLE PRINCIPLES OF 

CONFLICTS OF LAW TO THE EXTENT 

THAT THE APPLICATION OF THE LAWS 

OF ANOTHER JURISDICTION WOULD BE 

REQUIRED THEREBY. 

ECF No. 204-2 at 147; see also ECF No. 204-3 at 171 (New York law 

governs the 2024 Indenture); ECF No. 204-4 at 166 (New York Law 

governs the Unsecured Indenture).  

The determination of whether a contract is ambiguous is a 

question of law.  Law Debenture Trust Co. of New York v. Maverick Tube 

Corp., 595 F.3d 458, 465 (2d Cir. 2010) (contract ambiguity is a question 

of law).  A contract is ambiguous if “the terms of the contract ‘could 

suggest more than one meaning when viewed objectively by a reasonably 

intelligent person who has examined the context of the entire integrated 

agreement and who is cognizant of the customs, practices, usages and 
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terminology as generally understood in the particular trade or 

business.’”  Id. at 466 (quoting Int’l Multifoods Corp. v. Com. Union Ins. 

Co., 309 F.3d 76, 83 (2d Cir. 2002)).  A contract is unambiguous if there 

“is no reasonable basis for a difference of opinion.”  Id. (quoting Hunt 

Ltd. v. Lifschultz Fast Freight, Inc., 889 F.2d 1274, 1277 (2d Cir. 1989)); 

see also In re GenOn Mid-Atl. Dev., LLC, No. 17-33703, 2021 WL 

4691452, at *5 (Bankr. S.D. Tex. June 17, 2021).   

When interpreting an unambiguous contract, the court should 

use the plain meaning of the text.  Mid-State Industries, LTD v. State of 

New York, 117 A.D.3d 1255, 1256 (N.Y. App. Div. 3d Dep’t 2014).  A 

court should consider extrinsic proof of the meaning of the contract only 

if the contract is ambiguous.  Id.   

Parts of the Indentures are ambiguous and require extrinsic 

evidence at trial.  Other parts of the Indentures are not ambiguous and 

are appropriate for summary judgment.  

A. The Integrated Transaction Doctrine  

The 2024/2026 Noteholders and Langur Maize assert the 2022 

Transaction should be treated as one transaction.  They allege the 2022 

Transaction was evidenced by a series of documents that accomplished 

a single purpose.  When agreements are “executed at the same time, by 

the same parties, and for the same purpose[, they are], in the eye of the 

law, one instrument.”  Audax Credit Opportunities Offshore Ltd. v. TMK 

Hawk Parent, Corp., 72 Misc. 3d 1218(A), at *8 (N.Y. Sup. Ct. 2021) 

(quoting Fernandez v. Cohen, 110 A.D.3d 557, 558 (N.Y. Sup. Ct. 2013)); 

In re Waterford Wedgwood, 500 B.R. 371, 379 (Bankr. S.D.N.Y. 2013) 

(applying the collapsing doctrine, also known as the integrated 

transaction doctrine or step-transaction doctrine, to a fraudulent 

conveyance question).   

The 2024/2026 Noteholders allege the 2022 Transaction (viewed 

in the whole) was a debt restructuring transaction that stripped secured 

noteholders of their liens on Wesco’s collateral and changed the payment 

priority scheme.  The 2024/2026 Noteholders allege the 2022 
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Transaction swapped the notes of the Participating Noteholders for 

higher, super priority notes and stripped the liens from the notes of the 

2024/2026 Noteholders.  The 2024/2026 Noteholders also allege they 

were formerly secured, and the 2022 Transaction stripped their notes of 

this security in violation of the Secured Indentures.  Langur Maize 

alleges the 2022 Transaction altered the payment priority scheme.     

 The 2022 Transaction was accomplished by the execution of 

multiple documents:  

• Amendment 3 for the 2027 Unsecured Indenture.  ECF No. 204-

24. 

• Amendment 3 for the 2024 Indenture.  ECF No. 204-22. 

• Amendment 3 for the 2026 Indenture.  ECF No. 204-20. 

• A Note Purchase Agreement.  ECF No. 204-26.   

• Amendment 4 for the 2027 Unsecured Indenture.  ECF No. 204-

31. 

• Amendment 4 for the 2024 Indenture.  ECF No. 204-29. 

• Amendment 4 for the 2026 Indenture.  ECF No. 204-27. 

•  An Exchange Agreement.  ECF No. 204-33. 

Amendment 3 to each Indenture allowed the issuance of 

additional notes.  The Participating Noteholders purchased the 

additional notes through the Note Purchase agreement.  Amendment 4 

to each Indenture amended the Indentures to allow an exchange of the 

Participating Noteholders’ notes for higher-priority notes.  And the 

Exchange agreement effectuated the exchange of the notes.  

The Amendments were executed in substantially the same form 

for each of the Indentures.  The same parties executed each of the 

Amendments, the Note Purchase Agreement and the Exchange 

Agreement. ECF No. 204-20 at 5-14; ECF No. 204-22 at 5–14; ECF No. 

204-24 at 5–14; ECF No. 204-27 at 9–18; ECF No. 204-29 at 9–18; ECF 

No. 204-31 at 7–16; ECF No. 303-79 at 7.  All were executed on March 

28, 2022.   
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Certain statements contained within the documents lend support 

to the assertion that 2022 Transaction was a single, integrated 

transaction.  The Exchange Agreement references “other Transaction 

Documents.”  ECF No. 303-79 at 41.  “Transaction Documents” is 

defined as “the Exchange Documentation and the Note Purchase 

Documents.”  ECF No. 303-79 at 16–17. The Note Purchase Agreement 

also references other documents involved in the transaction.  ECF No. 

303-76 at 7, 9 (including Third Amendment as one of the Note Purchase 

Documents).  The Third Supplemental Indenture also mentions the Note 

Purchase Agreement.  ECF No. 204-20 at 2; ECF No. 202-22 at 2; ECF 

No. 204-24 at 2.   

But beyond these cross-references within the 2022 Transaction 

documents, there are disputes as to the circumstances surrounding the 

transaction.  The principal factual disputes are: (i) whether the 

Amendments were conditioned upon the execution of the other 

documents related to the 2022 Transaction (including the Note Purchase 

Agreement and the Exchange Agreement); and (ii) whether the parties 

intended the 2022 Transaction to be one single transaction.  The 

2024/2026 Noteholders allege “the Insider Transaction must be viewed 

as a singular whole under established principles of law.”  ECF No. 200 

at 26.  The 2024/2026 Noteholders argue “courts look to substance over 

form to evaluate a single, contemporaneous agreement even if it is 

executed through multiple, interrelated writings.” ECF No. 200 at 26.  

Wesco asserts the steps of the 2022 Transaction should be viewed 

separately, not as one single transaction.  ECF No. 199 at 60.  Wesco 

argues “melding the 2022 Transaction into a single agreement would 

merge separate agreements (and types of agreements governing 

different things) between distinct groups of parties . . . .” ECF No. 199 

at 60.  Most of these issues will be based on the parties’ intentions.  

Summary judgment will not be granted. 

B. Summary Judgment as to § 3.02 Is Denied 

A court “should not find the contract ambiguous where the 

interpretation urged by one party would ‘strain [] the contract language 
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beyond its reasonable and ordinary meaning.’”  Law Debenture Trust, 

595 F.3d at 467 (quoting Bethlehem Steel Co. v. Turner Construction Co., 

2 N.Y.2d 456, 459 (1957)).   

Langur Maize asserts Platinum, Wolverine, Carlyle, Senator, and 

WSFS breached § 3.02 of the indentures.  Section 3.02 of the Indentures 

states:  

If less than all of the [] Secured Notes are to 

be redeemed pursuant to the provisions of 

Section 3.07 hereof, the Trustee will select [] 

Secured Notes for redemption or purchase pro 

rata, by lot or by such method as it shall deem 

fair and appropriate (subject to applicable 

DTC procedures with respect to the Global 

Notes, including the Applicable Procedures).   

ECF No. 204-2 at 67; ECF No. 204-3 at 66; ECF No. 204-4 at 64 (“If less 

than all of the Unsecured Notes are to be redeemed pursuant to the 

provisions of Section 3.07 hereof, the Trustee will select Unsecured 

Notes for redemption or purchase pro rata, by lot or by such method as 

it shall deem fair and appropriate (subject to applicable DTC procedures 

with respect to the Global Notes, including the Applicable 

Procedures).”).     

 Wesco and the Participating Noteholders allege the 2022 

Transaction was not a redemption.  The term “redemption” is not 

defined in any of the documents.  The Court will rely on an evidentiary 

record to determine if the transaction was a redemption within the 

parties’ intent.  WSFS argues “no redemption took place; rather, the 

[2022] Transaction was expressly permitted by Section 3.07(h) and, as 

such, cannot constitute a breach of the Indentures.”  ECF No. 196 at 22.  

WSFS asserts the 2022 Transaction was an exchange under § 3.07(h) of 

the Indentures, not a redemption, which is treated differently under 

§§ 3.07(a)–(g). ECF No. 196 at 22–24.  The parties do not clearly 

distinguish why the 2022 Transaction is covered by § 3.07(h) as opposed 
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to §§ 3.07(a)–(g).  There is not enough factual support surrounding the 

circumstances of the transaction to understand whether the 2022 

Transaction could be a redemption, such as a redemption under 

§ 3.07(b).   

Wesco asserts “[a]t bottom, in compliance with Section 3.07(h), 

the Exchange was an ‘open market or privately negotiated transaction,’ 

and the furthest thing from a unilateral redemption by the Company 

pursuant to any of the specified redemption options.”  ECF No. 199 at 

73.  Wesco does not clearly point to undisputed facts surrounding the 

circumstances themselves that demonstrate the transaction was under 

§ 3.07(h) instead under §§ 3.07(a)–(g).  Wesco argues Langur Maize and 

the 2024/2026 Noteholders did not assert why the transaction was a 

redemption.  ECF No. 199 at 72–73.  Wesco, WSFS, and the 

Participating Noteholders repeatedly assert the 2022 Transaction is not 

a redemption, without defining a redemption under the indentures.  

ECF No. 314 at 13 (“The undisputed documentary evidence definitively 

establishes []that no redemption took place . . . .”); ECF No. 264 at 22–

27 (stating “the Unsecured Indenture plainly contemplated for and 

provided the Issuer with a right to engage in ‘privately negotiated 

transactions’ which it described as ‘purchases’ and which it 

distinguished from ‘redemptions’ pursuant to Sections 3.07(a), (b), (f), or 

(e)” without undisputed facts demonstrating why the 2022 Transaction 

was not any type of redemption sufficient to grant summary judgment 

on the issue); ECF No. 279 at 7 (referencing Wesco and other 

Participating Noteholders’ explanations of the transaction); ECF No. 

206 at 19 (“Here, because the 2022 Transaction effected by the Exchange 

Agreement is precisely a transaction permitted by Section 3.07(h), there 

can be no violation of Section 3.02, entitling Senator to summary 

judgment as a matter of law.”); ECF No. 213 at 19 (“Moreover, the 2022 

Transaction involved a ‘privately negotiated transaction,’ expressly 

permitted by the Original Unsecured Indenture, see Ex. 4 § 3.07(h), not 

a ‘redemption’ governed by section 3.02 of that indenture.”).  
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Langur Maize asserts the 2022 Transaction may not be a 

redemption.  ECF No. 281 at 13 (“Langur Maize has never asserted that 

the Selective Exchange should be recharacterized as a ‘redemption.’  

Langur Maize has consistently referred to the Selective Exchange as a 

‘purchase’ (and, as explained above, Section 3.02 applies to 

purchases).”); ECF NO. 281 at 18 n.16 (“Notably, this paragraph applies 

only to ‘redemption events,’ and thus would not even apply to a purchase 

of 2027 Notes.”).  Langur Maize alleges regardless, the 2022 Transaction 

might be covered under the term “redemption” because repurchases are 

also redemptions.  ECF No. 202 at 15 n.14.   

There is ambiguity as to what qualifies as a redemption under the 

Indentures.  The parties do not explain which form of redemption the 

provision applies to (if at all)—whether mandatory or voluntary under 

any sub-section of § 3.07.  Langur Maize is unclear whether it is even 

advancing the redemption argument.  Even if the 2022 Transaction was 

not a redemption, there is a dispute as to whether § 3.07 (h) authorized 

the transaction because there are not enough undisputed facts 

surrounding the circumstances of the 2022 Transaction.  

Langur Maize asserts § 3.02 applies even if the 2022 Transaction 

was not a redemption because § 3.02 also applies to purchases.  Section 

3.02 begins with “[i]f less than all the [Notes] are to be redeemed . . . .” 

ECF No. 204-4 at 64.  Langur Maize alleges that “redeemed” in § 3.02 

should be read to include a purchase, so § 3.02 should apply even if the 

2022 Transaction was a purchase instead of a redemption.  “[T]he 

expression of one thing implies the exclusion of the other.”  Mastrocovo 

v. Capizzi, 87 A.D.3d 1296, 1298 (N.Y. Sup. Ct. 2011) (quoting Matter of 

New York City Asbestos Litig., 41 A.D.3d 299, 302 (N.Y. App. Div. 1st 

Dep’t 2007)).  Section 3.02 of the Indentures applies when “less than all 

of the [Notes] are redeemed.”  ECF No. 204-2 at 67; ECF No. 204-3 at 

66; ECF No. 204-4 at 64.  It does not refer to when less than all the notes 

are “redeemed or purchased.”  ECF No. 204-2 at 67; ECF No. 204-3 at 

66; ECF No. 204-4 at 64.  Other sections of the Indentures refer to both 

redemption and purchase.  E.g., ECF No. 201-2 at 68 (“on the 
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redemption or purchase date”); ECF No. 204-3 at 67 (same); ECF No. 

204-4 at 65 (same); ECF No. 204-2 at 69 (“[u]pon surrender of [a note] 

that is redeemed or purchased”); ECF No. 204-3 at 67 (same); ECF No. 

204-4 at 66 (same).   

Because § 3.02 does not specifically reference both redemption 

and purchase, under the canon of expression unjus est exclusion alterius, 

§ 3.02 may apply only in cases of redemptions, not purchases.1   

Langur Maize also asserts § 3.02 applies to non-redemption 

transactions, such as exchanges and purchases because the phrase “less 

than all” includes “none.”  ECF No. 372 at 213.  Langur Maize asserts 

even if the 2022 Transaction was not a redemption, § 3.02 still applies 

because “none” of the notes were redeemed.  ECF No. 372 at 213.  This 

logic would strain the language of the Indentures.  Section 3.02 is not 

ambiguous.  The quoted portion of § 3.02 does not apply to exchanges 

that involved no redemptions.  It applies only when a redemption occurs 

involving less than all of the notes under the Indentures.  In this context, 

“less than all” does not include “none.”   

If the 2022 Transaction was not a redemption, § 3.02 does not 

apply to the 2022 Transaction.  There is genuine dispute as to whether 

the 2022 Transaction was a redemption.  Summary judgment is denied. 

C. Summary Judgment as to § 9.02 Is Denied  

Langur Maize and the 2024/2026 Noteholders also assert breach 

of contract claims under § 9.02 of the Indentures.  The 2024/2026 

Noteholders and Langur Maize assert the Counterclaim Defendants did 

not obtain the required consents for the 2022 Transaction.   

Langur Maize asserts Platinum, Wolverine, Carlyle, Senator, and 

WSFS breached § 9.02 when the 2022 Transaction “[modified] the 

 
1 Langur maize also cites a Northern District of Georgia case, Whitebox Convertible 

Arbitrage Partners, L.P. v. World Airways, Inc., No. Civ.A. 1:04-CV-1350-, 2006 WL 

358270 (N.D. Ga. Feb. 15, 2006).  In Whitebox Convertible, the court found the 

exchanges in question were “essentially . . . two partial redemptions.”  Id. at *3.  Such 

is not the case here.    
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ranking of the Unsecured Notes in respect of rights of payment that 

would adversely affect the Holders of the Unsecured Notes” without the 

consent of all noteholders.  ECF No. 142 at 34.  The 2024/2026 

Noteholders assert the same.  ECF No. 291 at 60.  Wesco argues that 

“ranking . . . in respect of right of payment” is different than the ranking 

of liens.  ECF No. 199 at 67.  The 2024/2026 Noteholders allege that 

§ 9.02’s “right of payment” includes the change to the liens that the 2022 

Transaction caused.  ECF No. 291 at 61.    

The 2024/2026 Noteholders also assert Wesco, the Guarantor 

Defendants, and WSFS breached § 9.02 by failing to get required 

consents.  ECF No. 144 at 59–60.  The 2024/2026 Noteholders also assert 

the 2022 Transaction breached § 9.02 when it either modified 

documents “dealing with Collateral in [a] manner adverse to the Holders 

of the 2026 Secured Notes” and/or “[had] the effect of releasing all or 

substantially all of the Collateral from the Liens.”  ECF No. 291 at 43.   

A genuine issue of material fact exists as to whether the 2022 

Transaction modified the ranking of the notes in a way that adversely 

affected the 2024/2026 Noteholders and Langur Maize.  The term “right 

of payment” is ambiguous.  Does it mean the priorities listed in a 

promissory note, or the practical legal rights that allow secured creditors 

to be paid out of the proceeds of a lien interest before an allocation to an 

unsecured holder?  It is unclear whether right of payment applies to 

changes in rankings of, or stripping of, liens.   

The issue of whether the 2022 Transaction violated § 9.02 when 

it modified documents “dealing with Collateral in [a] manner adverse to 

the Holders of the 2026 Secured Notes” or “[had] the effect of releasing 

all or substantially all of the Collateral from the Liens” cannot be 

determined on summary judgment.  The answer largely depends on 

whether this should be considered an integrated transaction.   If the 

2022 Transaction was a singular transaction, Wesco may have needed a 

two-thirds vote.  Summary judgment on this issue will not be granted.   
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D. WSFS Is Partially Protected from Liability Under 

§ 9.06 

WSFS asserts it is protected from liability under the Indentures.  

Section 9.06 provides:  

In executing any amendment or supplement, 

the Trustee will be entitled to receive and 

(subject to Section 7.01 hereof) will be fully 

protected in relying upon, in addition to the 

documents required by Sections 13.02 and 

13.03 hereof, an Officer’s Certificate and an 

Opinion of Counsel stating that the execution 

of such amendment or supplement is 

authorized or permitted by this Indenture or 

the Escrow Agreement, as applicable, and, in 

the case of an Opinion of Counsel, that such 

amendment or supplement constitutes the 

legally valid and binding obligation of the 

Issuer and the Guarantors, subject to 

customary exceptions.   

ECF No. 204-4 at 119; ECF No. 204-2 at 133 (“In executing any 

amendment or supplement, the Trustee and Notes Collateral Agent, if 

applicable, will be entitled to receive and (subject to Section 7.01 hereof) 

will be fully protected in relying upon, in addition to the documents 

required by Sections 13.02 and 13.03 hereof, an Officer’s Certificate and 

an Opinion of Counsel stating that the execution of such amendment or 

supplement is authorized or permitted by this Indenture, the Escrow 

Agreement, the Security Documents or the Intercreditor Agreements, as 

applicable, and, in the case of an Opinion of Counsel, that such 

amendment or supplement constitutes the legally valid and binding 

obligation of the Issuer and the Guarantors, subject to customary 

exceptions.”); ECF No. 204-3 at 131 (same).   

Case 23-03091   Document 508   Filed in TXSB on 01/14/24   Page 45 of 58



46 / 58 

WSFS executed two amendments for each of the Original 

Indentures, Amendments 3 and 4.  ECF 204-20 at 14; ECF 204-22 at 14; 

204-24 at 14; 204-27 at 18; 204-29 at 18; 204-31 at 16.  The Officer’s 

Certificate and Opinion of Counsel for each Amendment were put in the 

record for the summary judgment motions and the hearing on the 

motions.  ECF No. 198-9; ECF No. 198-10; ECF No. 198-12; ECF No. 

198-13; ECF No. 198-15; ECF No. 198-16; ECF No. 198-18; ECF No. 198-

19; ECF No. 198-23; ECF No. 198-24; ECF No. 198-26; ECF No. 198-27.  

Because WSFS was protected from liability under § 9.06 in its execution 

of the Amendments, the contract claims against WSFS under § 9.02 

relating to the Amendments are dismissed.   

E. Summary Judgment as to §§ 2.01, 4.09, and 4.12 Is 

Denied   

The 2024/2026 Noteholders also assert Wesco breached §§ 2.01, 

4.09, and 4.12 of the Secured Indentures.   

Section 2.01(e) provides:  

Additional Secured Notes ranking pari passu 

with the Initial Secured Notes may be issued 

from time to time by the Issuer . . . provided, 

further, that the Issuer’s ability to issue 

Additional Secured Notes shall be subject to 

the Issuer’s compliance with Sections 4.09 

and 4.12 hereof.   

ECF No. 204-2 at 55; 204-3 at 54.   

Section 4.09(a) provides “[t]he Issuer will not . . . directly or 

indirectly, create, incur, issue, assume, guarantee or otherwise become 

directly or indirectly liable, contingently or otherwise, with respect to 

(collectively, “incur”) any Indebtedness . . . .”  ECF No. 204-2 at 88; ECF 

No. 204-3 at 87.  Section 4.09(b)(3) originally said § 4.09(a) does not 

apply when the debt incurred is permitted debt.  ECF No. 204-2 at 89; 

ECF No. 204-3 at 87–88.  Permitted debt includes “Indebtedness 
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represented by (a) the Secured Notes issued on the Issue Date and the 

Secured Note Guarantees and (b) the Unsecured Notes issued on the 

Issue Date and the related Guarantees thereof.”  ECF No. 204-2 at 89; 

ECF No. 204-3 at 88.  The Third Amendment to the Secured Indentures 

changed § 4.09(b)’s definition of permitted debt to include “Indebtedness 

represented by (a) the Secured Notes issued on the Issue Date, the 

Additional 2026 Secured Notes and the Secured Note Guarantees and 

(b) the Unsecured Notes issued on the Issue Date and the related 

Guarantees thereof.”  ECF No. 204-20 at 3; ECF No. 204-22 at 3.   

Section 4.09(h) provides the 2026 Secured Notes were not to be 

“exchanged, converted or otherwise redeemed, repaid or refinanced with 

Indebtedness secured by any Collateral . . . unless the same Collateral 

or guarantee has been offered to all Holders of the 2026 Secured Notes.”  

ECF No. 204-2 at 96 (original 2026 indenture); ECF No. 204-3 at 94 

(“Notwithstanding the foregoing, in no event shall any 2024 Secured 

Notes held by the Sponsor be exchanged, converted or otherwise 

redeemed, repaid or refinanced with Indebtedness secured by any 

Collateral or guaranteed by any entities not otherwise securing or 

guaranteeing the 2024 Secured Notes (or with greater priority than any 

Collateral securing the 2024 Secured Notes or Guarantees guaranteeing 

the 2024 Secured Notes) unless the same Collateral or guarantee has 

been offered to all Holders of the 2024 Secured Notes.”).   

Section 4.12(a) provides “[t]he Issuer will not, and will not permit 

any Subsidiary Guarantor, if any, to, directly or indirectly, create, incur, 

assume or suffer to exist any Lien of any kind (other than Permitted 

Liens) . . . .”  ECF No. 204-2 at 101; ECF No. 204-3 at 100.  

 Whether Wesco breached §§ 2.01, 4.09, and 4.12 of the Secured 

Indentures depends on whether the 2022 Transaction should be 

considered a single transaction.  If the 2022 Transaction was one 

transaction, Wesco appears to have violated the Indentures when Wesco 

amended the Secured Indentures without a two-thirds vote of the 

outstanding notes.  If each transaction should be viewed separately, 
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then there was no apparent violation.  Summary judgment is denied as 

to this issue.   

F. Summary Judgment Is Denied as to § 6.05  

Langur Maize asserts Platinum, Wolverine, Carlyle, and WSFS 

breached § 6.05 of the Unsecured Indenture.  Under § 6.05 of the 

Unsecured Indenture 

Holders of a majority in aggregate principal 

amount of the then outstanding Unsecured 

Notes may direct the time, method and place 

of conducting any proceeding for exercising 

any remedy available to the Trustee or 

exercising any trust or power conferred on it.  

However, the Trustee may refuse to follow 

any direction that conflicts with law or this 

Indenture, that the Trustee determines may 

be unduly prejudicial to the rights of other 

Holders of Unsecured Notes or that may 

involve the Trustee in personal liability.   

ECF No. 204-4 at 106.  Langur Maize asserts the 2022 Transaction 

violated § 6.05 because the Noteholder Defendants directed WSFS to 

take action in violation of the Unsecured Indenture.  Factual disputes 

exist as to whether Platinum’s, Wolverine’s, and Carlyle’s actions were 

allowed under the Unsecured Indenture.   

Langur Maize also alleges WSFS’ “compliance with such 

direction” to “retire only those 2027 Notes that were held by the 

Platinum Group for purchase in the Insider Exchange” went beyond the 

scope of WSFS’ power.  ECF No. 142 at 33.  Section 6.05 uses “may” 

twice.  Section 6.05 states WSFS “may” refuse to follow the directions of 

noteholders.  Section 6.05 also states noteholders “may direct the time, 

method, and place of conducting any proceeding for exercising any 

remedy available to” WSFS.  ECF No. 204-4 at 106.   The two different 

uses of may have two different meanings. “Although the word ‘may’ is 
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generally permissive, it can also be read as mandatory where the context 

suggests the parties so intended . . . .  Whether a permissive or 

mandatory construction is applicable depends on the apparent intention 

as gathered from the context, considering the whole instrument in which 

it is used.”  RLS Assocs., LLC v. United Bank of Kuwait PLC, 380 F.3d 

704, 710 (2d Cir. 2004).  Reading “may” in the first sentence of § 6.05 to 

obligate the noteholders would be an unreasonable interpretation of the 

contract.  But, considering the context of § 6.05, “may” in the second 

sentence regarding WSFS’ duties has a different meaning.  In the second 

sentence “may” obligates WSFS to use its reasonable discretion to refuse 

to take action in violation of law and the Indentures.  This obligation is 

subject to WSFS’ reasonable discretion.  There are not enough 

undisputed facts to determine whether WSFS acted within their 

reasonable discretion in not refusing to retire certain 2027 notes.  

Summary judgment cannot be granted as to § 6.05.   

G. All Claims for Breach of the Implied Covenant of 

Good Faith and Fair Dealing Are Dismissed    

(1) WSFS Was Not Subject to an Implied Covenant 

of Good Faith and Fair Dealing   

In New York, courts imply a covenant of good faith and fair 

dealing into all contracts.  Roberts v. Weight Watchers Int’l, Inc., 217 F. 

Supp. 3d 742, 751 (S.D.N.Y. 2016), aff’d, 712 F. App’x 57 (2d Cir. 2017).  

“The covenant incorporates ‘any promises which a reasonable person in 

the position of the promisee would be justified in understanding were 

included[.]’”  Id. at 751–52 (quoting Rowe v. Great Atl. & Pac. Tea Co., 

46 N.Y.2d 62, 69 (1978)).   

Courts will not imply the covenant to include “any obligation that 

would be inconsistent with the express terms of the contract.”  Id. at 752; 

Emigrant Bank v. SunTrust, No. 20 Civ. 2391, 2023 WL 2647648, at *17 

(S.D.N.Y. Mar. 27, 2023).  If a contract disclaims the implied covenant, 

a court will not imply it in the contract.  See Edmar Financial Company, 

LLC v. Currenex, Inc., No. 21-cv-6598, 2023 WL 3570017, at *18 
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(S.D.N.Y. May 18, 2023) (dismissing claim for breach of implied 

covenant and fair dealing when the contract disclaimed the implied 

covenant); Commerzbank AG v. U.S. Bank Nat’l Ass’n., 277 F. Supp. 3d 

483, 498 (S.D.N.Y. 2017) (dismissing claims under the implied covenant 

when the agreement contained a disclaimer stating “[n]o implied 

covenants or obligations shall be read into this Agreement against the 

Trustee”).2   

The parties disclaimed the implied covenant of good faith and fair 

dealing as to WSFS § 7.01(b) of the Indentures.  Section 7.01(b)(1) of the 

Indentures states  

the duties of the Trustee will be determined 

solely by the express provisions of this 

Indenture and the Trustee need perform only 

those duties that are specifically set forth in 

this Indenture and no others, and no implied 

covenants or obligations shall be read into 

this Indenture against the Trustee . . . .   

ECF No. 204-2 at 121; ECF No. 204-3 at 119; ECF No. 204-4 at 109.  As 

to WSFS, the indenture trustee, the claim for breach of the implied 

covenant of good faith and fair dealing is dismissed.   

(2) Some of the Claims for Breach of the Implied 

Covenant of Good Faith and Fair Dealing Are 

Duplicative of the Breach of Contract Claims  

New York courts routinely dismiss breach of implied covenant of 

good faith and fair dealing claims when they are duplicative of a party’s 

breach of contract claim.  Alter v. Bogoricin, No. 97 CIV. 0662 (MBM), 

1997 WL 691332, at *7–8 (S.D.N.Y. Nov. 6, 1997).  A breach of implied 

 
2 Langur Maize cites authority from the New York Court of Appeals in asserting that 

every contract has an implied covenant of good faith and fair dealing.  ECF No. 281 at 

41 (citing Kirke La Shelle Co. v. Paul Armstrong Co., 188 N.E. 163, 167 (N.Y. 1933)).  

This case stands for the proposition that all contracts have an implied covenant.  See 

id.  Kirke does not address whether the implied covenant can be disclaimed.   
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covenant claim is duplicative of a contract claim if it “arise[s] from the 

same facts and seek[s] the identical damages” as the contract claim.  

Emigrant Bank v. Sun Trust, No. 20 CIV. 2391, 2023 WL 2647648, at 

*18 (S.D.N.Y. Mar. 27, 2023); Bayshore Capital Advisors, LLC v. 

Creative Wealth Media Finance Corp., No. 22-CV-1105, 2023 WL 

2751049, at *37 (S.D.N.Y. Mar. 31, 2023) (quoting Arcadia Biosciences, 

Inc. v. Vilmorin & Cie, 365 F. Supp. 3d 379, 400 (S.D.N.Y. 2019)) (an 

implied covenant claim is duplicative when the “conduct allegedly 

violating the implied covenant is also the predicate for breach of 

covenant of an express provision of the underlying contract.”); Harris v. 

Provident Life & Acc. Ins. Co., 310 F.3d 73, 80 (2d Cir. 2002).  A party 

may assert claims under both breach of contract and the implied 

covenant “only if the damages sought by the plaintiff for breach of the 

implied covenant are not intrinsically tied to the damages allegedly 

resulting from breach of contract.”  Bayshore Capital Advisors, LLC v. 

Creative Wealth Media Finance Corp., No. 22-CV-1105, 2023 WL 

2751049, at *37 (S.D.N.Y. Mar. 31, 2023) (quoting Commerzbank AG, 

377 F. Supp. 3d at 498) (dismissing an implied covenant claim as 

duplicative of the breach of contract claim because the plaintiffs did not 

“allege[] a breach of the implied covenant that is not tied to their 

damages resulting from the breach of contract”).     

“To warrant dismissal, ‘[t]he conduct alleged in the two causes of 

action need not be identical in every respect.  It is enough that they arise 

from the same operative facts.’”  Audax Credit, 72 Misc.3d 1218(A), at 

*10 (alteration in original) (quoting Mill Fin., LLC v. Gillett, 122 A.D.3d 

98, 104–05 (1st Dep’t 2014)) (“[A]n implied covenant claim ‘may not be 

used as a substitute for a nonviable claim of breach of contract.’” 

(internal citations omitted)).   

Both Langur Maize and the 2024/2026 Noteholders assert claims 

for breach of the implied covenant and breach of contract.   

The damages sought by Langur Maize for the breach of contract 

and implied covenant claims are intrinsically tied.  Langur Maize 

asserts breach of implied covenant against all crossclaim and third-
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party defendants based on the implied covenant in relation to §§ 3.02 

and 9.02(10) of the Indentures.  ECF No. 142 at 37–39.     

The 2024/2026 Noteholders bring a breach of contract claim 

against Wesco, the Guarantor Defendants, and WSFS.  ECF No. 144 at 

59.  The 2024/2026 Noteholders bring their implied covenant claim 

against Wesco, the Guarantor Defendants, WSFS, Silver Point, PIMCO, 

Senator, and Citadel.  ECF No. 144 at 60.  The breach of covenant claim 

can only be duplicative as to Wesco, the Guarantor Defendants, and 

WSFS.   

Langur Maize and the 2024/2026 Noteholders’ entitlement to 

relief under their breach of the implied covenant claim is based on a 

breach of the Indentures.  If the Counterclaim Defendants complied with 

the contract, then Langur Maize and the 2024/2026 Noteholders cannot 

successfully bring a breach of implied covenant claim.  Audax Credit, 72 

Misc.3d 1218(A), at *10 (“[T]he implied covenant cannot be used to 

impose obligations or restrictions going beyond what is set forth in the 

contract . . . .” (internal citations omitted)).  If the Counterclaim 

Defendants did breach the Indentures, Langur Maize and the 2024/2026 

Noteholders may recover under their breach of contract claim.  Audax 

Credit, 72 Misc.3d 1218(A), at *10.  The two types of claims are based in 

the same facts and seek the same relief.  Langur Maize and the 

2024/2026 Noteholders’ breach of contract and breach of implied 

covenant claims are so intrinsically tied that it would be duplicative to 

continue asserting both claims.  Langur Maize’s breach of implied 

covenant claim is dismissed.  The 2024/2026 Noteholders’ breach of 

implied covenant claim is dismissed as to Wesco, WSFS, and the 

Guarantor Defendants. 

(3) The Remaining Claims for Breach of the 

Implied Covenant of Good Faith and Fair 

Dealing Are Dismissed  

The 2024/2026 Noteholders allege “[t]he Silver Point Noteholders, 

the PIMCO Noteholders, the Senator Noteholder, and the Citadel 
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Noteholder who hold the Original Secured Notes are parties to the 

Governing Indentures by virtue of having purchased the Notes.”  ECF 

No. 144 at 60.  But the Secured Indentures were “among Wolverine 

Escrow, LLC[,] . . . the Guarantors[,] . . . the ‘Trustee[,]’ . . . the ‘Notes 

Collateral Agent” and Wesco Aircraft Holdings Inc.  ECF No. 204-3 at 7; 

ECF No. 204-2 at 6–7.  Wolverine Intermediate Holding II Corporation 

and any subsidiaries of Wesco are the Guarantors.  ECF No. 204-3 at 27; 

ECF No. 204-3 at 28.  The Silver Point Noteholders, the PIMCO 

Noteholders, the Senator Noteholder, and the Citadel Noteholder are 

not parties to the agreement.  See Highland Crusader Offshore Partners, 

L.P. v. Targeted Delivery Techs. Holdings, Ltd., 124 N.Y.S.3d 346, 356 

(2020); iHeart Commc’ns, Inc. v. Benefit St. Partners LLC, No. SA-17-

CV-00009, 2017 WL 1032510, at *2 (W.D. Tex. Mar. 16, 2017) (investor 

noteholders were not parties or signatories to the indenture).   

“As a general rule, in order for someone to be liable for a breach 

of contract, that person must be a party to the contract.”  A & V 425 LLC 

Contracting Co. v. RFD 55th St. LLC, 830 N.Y.S.2d 637, 643 (Sup. Ct. 

2007); Pac. Carlton Dev. Corp. v. 752 Pac., LLC, 851 N.Y.S.2d 59 (Sup. 

Ct. 2007) (citing A&V 425 LLC Contracting Co. v. RFD 55th St. LLC, 

830 N.Y.S.2d 637, 643 (Sup. Ct. 2007)), aff'd as modified, 62 A.D.3d 677, 

878 N.Y.S.2d 421 (2009).  “Contractual obligations cannot be imposed on 

an intended beneficiary absent a showing that the third party 

manifested acceptance to be bound or the existence of an agency 

relationship with one of the contracting parties.”  Dynamic Worldwide 

Logistics, Inc. v. Exclusive Expressions, LLC, 77 F. Supp. 3d 364, 374 

(S.D.N.Y. 2015); Saray Turizm A.S. v. MTS Logistics, Inc., No. 17 CIV. 

7495, 2021 WL 1199470, at *9 (S.D.N.Y. Mar. 30, 2021).   

Because the Silver Point Noteholders, the PIMCO Noteholders, 

the Senator Noteholder, and the Citadel Noteholder are not parties to 

the Secured Indentures, they cannot be obligated under the Secured 

Indentures.  And there is no evidence the third-party beneficiaries 

manifested any intent to be bound.  Because there is no underlying 

contract for the covenant of good faith and fair dealing to be implied in, 
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the 2024/2026 Noteholders for breach of the implied covenant is 

dismissed as to the Silver Point Noteholders, the PIMCO Noteholders, 

and the Senator Noteholder.   

V. THE TORT CLAIMS 

A. Summary Judgment as to Tortious Interference 

Claims Are Denied   

Under New York Law, the elements of tortious interference are 

“(1) the existence of a valid contract between itself and a third party; (2) 

the defendant's knowledge of the contract; (3) the defendant's 

intentional procurement of the third-party's breach of the contract; and 

(4) damages.”  Thompson v. Bosswick, 855 F. Supp. 2d 67, 82 (S.D.N.Y. 

2012).  The contract must have been actually breached in order to meet 

the third element. Italverde Trading, Inc. v. Four Bills of Lading 

Numbered LRNNN 120950, LRNNN 122950, LRNN 123580, MSLNV 

254064, 485 F. Supp. 2d 187, 202 (E.D.N.Y. 2007).   

There are factual disputes surrounding the third element.  

Because the Court has not reached a conclusion on the breach of contract 

issue, the tortious interference claim is not appropriate for summary 

judgment.  Summary judgment as to tortious interference is denied.   

B. Conversion  

Under New York law, “[c]onversion is the unauthorized 

assumption and exercise of the right of ownership over goods belonging 

to another to the exclusion of the owner’s rights.”  Thyroff v. Nationwide 

Mut. Ins. Co., 460 F.3d 400, 403–04 (2d Cir. 2006) (alteration in original) 

(quoting Vigilant Ins. Co. of Am. V. Hous. Auth., 87 N.Y.2d 36, 44 

(1995)).  Conversion requires the property be tangible property.  23 N.Y. 

Jur. 2d Conversion, and Action for Recovery of a Chattel § 4 (footnotes 

omitted).  

Conversion does not apply to property that is “indefinite, 

intangible, [or] incorporeal.”  Matzan v. Eastman Kodak Co., 134 A.D.2d 

863, 864 (N.Y. App. Div. 4th Dep’t 1987).  New York courts have allowed 
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certain intangible property interests to be converted if they are 

“represented by something that is subject to conversion—e.g., physical 

or electronic documents.”  Nelly de Vuyst, USA, Inc. v. Eur. Cosmetiques, 

Inc., No. 11 CV 1491, 2012 WL 246673, at *8 (S.D.N.Y. Jan. 6, 2012).  

Conversion might apply when “an intangible property right can 

be united with a tangible object for conversion purposes.”  In re CIL Ltd., 

582 B.R. 46, 113 (Bankr. S.D.N.Y. 2018), amended on reconsideration, 

No. 13-11272-JLG, 2018 WL 3031094 (Bankr. S.D.N.Y. June 15, 2018) 

(quoting Thyroff v. Nationwide Mut. Ins. Co., 8 N.Y.3d 283, 289 (2007)).  

For instance, stocks, while intangible, are evidenced in stock certificates 

and are subject to conversion.  Id.  Conversion only applies to intangible 

items to the extent that they “bear a substantial similarity to tangible 

property.”  Id. at 114114(quoting Yankowitz Law Firm v. Tashlitsky (In 

re Tashlitsky), 492 B.R. 640, 649 (Bankr. E.D.N.Y. 2013));Iglesias v. 

United States, 848 F.2d 362, 364 (2d Cir. 1988) (New York law requires 

a right in tangible property or documents that embody an intangible 

right).3  For instance, business opportunities, marketing rights under an 

agreement, and patentable ideas that were not a tangible expression of 

the ideas are not tangible property.  CIL, 582 B.R. at 114–15.   

“[T]he mere right to payment cannot be the basis for a cause of 

action alleging conversion since the essence of a conversion cause of 

action is the ‘unauthorized dominion over the thing in question.’”  Daub 

v. Future Tech Enter., Inc., 65 A.D.3d 1004, 1006 (N.Y. App. Div. 2d 

Dep’t 2009) (quoting Fiorenti v. Central Emergency Physicians, 305 

A.D.2d 453, 454–55 (N.Y. App. Div. 2d Dep’t N.Y. 2003)).  “A right to the 

benefits under a contract is not the type of intangible property interest” 

 
3 The Plaintiffs also assert the conversion claim is duplicative of the breach of contract 

claims.  Courts have dismissed claims for conversion as being duplicative of breach of 

contract claims.  E.g., AD Rendon Commc’ns, Inc. v. Lumina Americas, Inc., No. 04-

CV-8832 , 2007 WL 2962591, at *7 (S.D.N.Y. Oct. 10, 2007).  In those cases, the claims 

were based on the same underlying facts and did not have a distinct basis for the 

conversion claims.  Id.  Here, the Defendants’ bases for their breach of contract claims 

lie in the failure to get the requisite consent to make changes to debt structure.  The 

conversion claim relates to the stripping of the liens themselves, which is independent 

from the contract claims.   
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that is subject to conversion.  Nelly de Vuyst, USA, Inc. v. Europe 

Cosmetiques, Inc., No. 11 CV 1491, 2012 WL 246673, at *8 (S.D.N.Y. 

Jan. 6, 2012) (holding marketing rights under a contract are not a 

convertible property interest); cf. Sun Gold, Corp. v. Stillman, 95 A.D.3d 

668, 669–70 (N.Y. App. Div. 1st Dep’t  2012) (holding leasehold and 

future business interests are not tangible property subject to 

conversion); Austin v. Gould, 168 A.D.3d 626, 627 (N.Y. App. Div. 1st 

Dep’t  2019) (holding an interest in an LLC is not tangible property 

subject to conversion).  Case law does not squarely address whether a 

lien on a mixture of personal property and real estate can be tangible 

property for purposes of conversion.  The 2024/2026 Noteholders bring 

claims for conversion of their liens under the Indentures.  The 2024/2026 

Noteholders allege the 2022 Transaction “caused the release of the 

2024/2026 Holders’ property rights—i.e., their interests in the Liens on 

the Collateral—and the simultaneous transfer of such property to the 

[Participating Noteholders].  By reason of such release and transfer, the 

[Participating Noteholders] are in possession of the 2024/2026 

Noteholders valuable property.”  ECF No. 144 at 72.  The Secured 

Indentures define Collateral as  

any and all assets and property of any 

Grantor, whether real, personal or mixed, 

with respect to which a Lien is granted (or 

purported to be granted) as security for any 

Obligations under the Secured Notes 

Indentures (including proceeds and products 

thereof), other than, other than the U.S. 

Excluded Assets or the U.K. Excluded Assets 

(save to the extent covered by any floating 

charge), as applicable.   

ECF No. 204-2 at 15; ECF No. 204-3 at 14–15.  The Counterclaim 

Defendants assert the 2024/2026 Noteholders cannot bring a claim for 

conversion because the liens are not tangible property. 
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The 2024/2026 Noteholders’ security interest in the Collateral is 

not tangible and is far more removed than the electronic records and 

stocks referenced in Thyroff.  The Court should avoid expanding the 

Thyroff exception so much that it swallows the general requirement that 

property be tangible to be convertible.  See Field v. Mans, 516 U.S. 59, 

69 (1995) (avoiding a reading that would allow the exception to swallow 

the broader rule).  The liens are more akin to the right to payment in 

CSI because they are not evidenced by anything tangible that is 

comparable to a stock certificate.  A security interest in a right to 

payment is intangible like the right to payment itself.  Finding 

otherwise would allow the narrow Thyroff exception to swallow the 

broader requirement that property be tangible to be convertible.   

Because the Liens are not tangible property rights that could be 

converted, the 2024/2026 Noteholder’s conversion claim is dismissed.  

C. Langur Maize’s Unjust Enrichment Claim Is 

Dismissed   

Under New York Law, the elements of unjust enrichment are “(1) 

that the defendant benefitted; (2) at the plaintiff's expense; and (3) that 

equity and good conscience require restitution.”  Ford v. Rensselaer 

Polytechnic Inst., 507 F. Supp. 3d 406, 419 (N.D.N.Y. 2020) (quoting 

Beth Israel Med. Ctr. v. Horizon Blue Cross & Blue Shield of N.J., Inc., 

448 F.3d 573, 586 (2d Cir. 2006)).  Parties may bring a claim for unjust 

enrichment only when there is no affirmative agreement.  Id.  “[T]he 

existence of an enforceable, written contract will typically preclude a 

recovery for a quasi-contractual claim, including for unjust enrichment 

. . . .”  Id. (“[A]n unjust enrichment claim is ‘not available where it simply 

duplicates, or replaces, a conventional contract or tort claim.’” (quoting 

Goldemberg v. Johnson & Johnson Consumer Cos., Inc., 8 F. Supp. 3d 

467, 483 (S.D.N.Y. 2014))).  But “if the subject-matter of an unjust 

enrichment claim ‘is not covered by a valid, enforceable contractual 

obligation,’ that claim is not duplicative and need not be dismissed based 

solely on the existence of a breach of contract claim.”  Id. (quoting Spirit 

Locker, Inc. v. EVO Direct, LLC, 696 F. Supp. 296, 305 (E.D.N.Y. 2010)).  
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This principle also applies to non-signatories.  A non-signatory to a 

contract may not be held liable under unjust enrichment where a valid 

contract exists that governs the subject matter.  Good Luck Prod. Co. v. 

Crystal Cove Seafood Corp., 60 F. Supp. 3d 365, 375 (E.D.N.Y. 2014).   

The Indentures are valid contracts that govern this dispute.  The 

Indentures cover the subject matter alleged in the unjust enrichment 

claim.  Langur Maize’s claim for unjust enrichment is dismissed.  

D. Summary Judgment as to Langur Maize’s Civil 

Conspiracy Claim Is Denied   

Under New York Law, “to establish a claim of civil conspiracy, 

plaintiff must demonstrate the underlying tort . . . , plus the following 

four elements: (1) an agreement between two or more parties; (2) an 

overt act in furtherance of the agreement; (3) the parties' intentional 

participation in the furtherance of a common purpose or plan; and, (4) 

resulting damage or injury.”  De Sole v. Knoedler Gallery, LLC, 139 F. 

Supp. 3d 618, 659 (S.D.N.Y. 2015) (quoting IMG Fragrance Brands, LLC 

v. Houbigant, Inc., 759 F. Supp. 2d 363, 386 (S.D.N.Y. 2010)).  When a 

court does not resolve the underlying tort claim on summary judgment, 

the civil conspiracy claim also goes to trial.  See Maxus Liquidating 

Trust v. YPF S.A. (In re Maxus Energy Corp.), 641 B.R. 467, 567 (Bankr. 

D. Del. 2022).   

The underlying tortious interference claim is not resolved on 

summary judgment.  Summary judgment is denied as to Langur Maize’s 

claim for civil conspiracy.  

CONCLUSION 

 The Court will enter an order consistent with this Memorandum 

Opinion. 

SIGNED 01/14/2024 

_______________________________ 

Marvin Isgur 

United States Bankruptcy Judge 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK 

INVESCO SENIOR SECURED MANAGEMENT, 
INC.,  

Plaintiff, 

v. 

ROBERTSHAW US HOLDING CORP., ONE 
ROCK CAPITAL PARTNERS LLC, BAIN 
CAPITAL LP, EATON VANCE 
MANAGEMENT, CANYON PARTNERS, LLC, 
AND JOHN DOE I  

Defendants. 

VERIFIED COMPLAINT 

Plaintiff Invesco Senior Secured Management, Inc. (“Plaintiff” or “Invesco”), for its 

complaint against defendants Robertshaw US Holding Corp. (“Robertshaw” or the “Company”), 

One Rock Capital Partners, LLC (“One Rock” or the “Equity Sponsor”), Bain Capital LP (“Bain 

Capital”), Eaton Vance Management (“Eaton Vance”), Canyon Partners, LLC (“Canyon Partners” 

and, together Bain Capital and Eaton Vance, the “Minority Lenders”), and John Doe I (together 

with the Minority Lenders, Robertshaw, and One Rock, “Defendants”), alleges upon knowledge 

as to itself and otherwise upon information and belief as follows:  

NATURE OF THE ACTION 

1. Having voting control over a distressed company’s credit facility is the goal of 

every distressed debt investor.  A lender’s contractual, bargained-for right to direct the 

reorganization of an insolvent corporation is akin to a controlling shareholder’s right to direct the 

management of a solvent corporation – these rights have no quantifiable value.  

2. Plaintiff Invesco worked tirelessly to garner these rights in respect of the Company.  

It sponsored a series of financing transactions designed to keep the Company afloat; in exchange, 

Invesco was promised voting control and consent rights over the Company’s inevitable 
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restructuring.  Until December 8, 2023, Invesco, through various investment funds that it manages 

and controls, owned more than 50% of the combined total of the Company’s First-Out New Money 

Term Loan and Second-Out Term Loan.1  By virtue of its majority ownership of the senior tranches 

of the Company’s debt, Invesco was able to make (in its sole discretion) all determinations that 

were afforded to “Required Lenders” under the Credit Agreement (as defined below), including 

(i) consenting to certain amendments of the Credit Agreement, (ii) accelerating the Loans upon an 

Event of Default, (iii) directing the Administrative Agents to exercise remedies upon an Event of 

Default, and (iv) waiving Events of Default.   

3. Recognizing that it was critical to engage with Invesco given its status as Required 

Lender – a status that Invesco obtained legally and in good faith – the Company and its private 

equity sponsor, One Rock, had been negotiating potential solutions to address the Company’s 

liquidity shortfall with Invesco.  Invesco worked diligently and in good faith with the Company to 

find out-of-court alternatives to address the Company’s liquidity needs and avoid bankruptcy.  In 

tandem – recognizing that, despite their best efforts, an out-of-court solution may not be viable – 

Invesco, the Company, and the Equity Sponsor also negotiated the terms of a prepackaged Chapter 

11 Plan of reorganization so that they could pivot quickly to an orderly restructuring and avoid a 

freefall bankruptcy.  The parties memorialized the framework of the restructuring – including key 

milestones leading to a bankruptcy filing in January 2024 and a DIP loan to be provided by Invesco 

– in Amendment No. 4 to the Credit Agreement. 

4. While Invesco was working in good faith with the Company and providing 

additional liquidity to forestall a freefall bankruptcy filing, the Equity Sponsor colluded with the 

1 Capitalized terms used but not defined herein shall have the meanings given to those terms 
in the Credit Agreement.  
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Minority Lenders to wrest that control away from Invesco through an illegal sham transaction that 

usurped Invesco’s bargained-for rights as a “Required Lender” under the Credit Agreement.  The 

Credit Agreement prohibits the incurrence of “additional Indebtedness that would be issued under 

the Loan Documents for the purpose of influencing the voting threshold” without the consent of 

each affected Lender.   Id. § 9.02(b)(A)(9).  To circumvent this prohibition, Defendants formed a 

new entity that made a purported equity contribution to Robertshaw.  Robertshaw then used the 

proceeds of that equity contribution to repay the First-Out New Money Term Loan (almost) in its 

entirety.  With its First-Out New Money Term Loan repaid, Invesco purportedly no longer met the 

definition of “Required Lender.”  The Minority Lenders then purportedly became “Required 

Lenders” by virtue of their Second-Out Term Loan holdings and used this fabricated status to 

amend the Credit Agreement to permit the incurrence of incremental first out term loans in the 

aggregate principal amount of $218 million, which was funded by the Minority Lenders and the 

Equity Sponsor (the “Sham First-Out Term Loan”).  Robertshaw then simultaneously repaid the 

so-called “equity contribution” with the proceeds of the Sham First-Out Term Loan.  The Minority 

Lenders allegedly remained “Required Lenders” by virtue of their combined holdings of the 

Second-Out Term Loan and the Sham First-Out Term Loan. 

5. The equity contribution, thus, was of no economic substance: the practical reality 

is that the Company repaid Invesco’s debt with the proceeds of the Sham First-Out Term Loan that 

the Company had no authority to issue without Invesco’s consent (the various steps Defendants 

undertook to disenfranchise Invesco are collectively referred to herein as the “Sham Transaction”).  

Indeed, S&P Global downgraded the credit rating of Robertshaw’s parent company as a result of 

the Sham Transaction because the rating agency determined that the Sham Transaction was a 

“debt-restructuring transaction” that “replaced [the] $50 million asset-based lending (ABL) 
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facility and existing $117 million first-out super priority lending facility with a $218 million first-

out facility.”  Ex. A (S&P Report) at 1 (emphasis added).2  And even if the equity contribution 

were not illusory, the immediate conversion of the purported equity contribution to the Sham First-

Out Term Loan – evidenced by the fact that the Company “repaid” the equity contribution to the 

entity that provided it with the proceeds of the loan– is per se voidable as a fraudulent transfer 

because Robertshaw was indisputably insolvent at the time of the conversion and received no 

consideration in connection therewith.  

6. This action seeks to rescind the Sham Transaction as a breach of the Credit 

Agreement, as a breach of the covenant of good faith and fair dealing, and as a fraudulent 

conveyance.  Plaintiff seeks immediate injunctive relief to ensure that Invesco retains the voting 

control and consent rights it bargained for and the right and ability to pursue the restructuring it 

negotiated with the Company.  If this relief is not granted, there will be no limit to the sophistry 

and deceit that will infect the distressed debt market for syndicated secured loans.  No amount of 

thoughtfully negotiated credit agreement covenants can ever effectively prevent other transaction 

parties from nefariously circumventing contractual rights to garner the controlling votes in credit 

facilities.   

7. Invesco is not the only party that has protested the Sham Transaction.  Acquiom 

Agency Services LLC (“Acquiom”) and Seaport Loan Products LLC (“Seaport”) who serve as co-

Administrative Agents (collectively, the “Administrative Agent”) under the Credit Agreement, 

immediately resigned in protest.  Defendants signed Amendment No. 5 to the Credit Agreement, 

which effectuated the Sham Transaction, on December 8, 2023.  Defendants did not disclose the 

2 Citations to “Ex. _” refer to exhibits attached to the Affirmation of Andrew K. Glenn filed 
in support of Plaintiff’s Application for a Temporary Restraining Order. 
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Sham Transaction to the Administrative Agent prior to signing even though the Administrative 

Agent’s consent was required both by Amendment No. 5 (which explicitly states that the 

Administrative Agent’s consent is a condition precedent to its effectiveness) and by the Credit 

Agreement itself (because the Sham Transaction impacted the Administrative Agent’s substantive 

rights).  Defendants first disclosed the Sham Transaction to the Administrative Agent on December 

14, almost a week after signing, when they delivered Amendment No. 5 without a complete set of 

transaction documents.  The Administrative Agent never consented to the Sham Transaction or 

received any of the documents Defendants were required to provide as a condition precedent to 

closing.  Amendment No. 5 is therefore ineffective by its own terms. 

8. But Defendants’ fraudulent conduct did not end there.  Amendment No. 5 includes 

outright lies about the Administrative Agent’s participation in the Sham Transaction.  Amendment 

No. 5 misrepresents that:  

●  “The Administrative Agent and the Consenting Lenders are willing, subject to the 
satisfaction of the conditions precedent to effectiveness set forth in Section 4 
hereof, to consent to all amendments, modifications and agreements set forth by 
this Amendment and the Amended Credit Agreement.”  (Whereas Clause No. 7) 
(emphasis added).  This statement is false because the Amendment was never 
executed and delivered by the Administrative Agent or even provided to the 
Administrative Agent before December 14.   

●  “The Administrative Agent shall have received a funds flow in form and 
substance reasonably acceptable to the Administrative Agent and Consenting 
Lenders. . . . (emphasis added).  But the Administrative Agent never received a 
funds flow, so this statement is yet another misrepresentation.   

●  The Administrative Agent will receive compliance certificates, an opinion from 
counsel, and borrowing requests that were apparently never delivered.   

9. The inescapable conclusion from Defendants’ fraudulent conduct – causing the 

Company to issue unauthorized, voidable debt, intentionally trampling on Invesco’s contractual 

rights, trampling on the Administrative Agent’s contractual rights, hiding the amendment for 
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nearly a week, and then lying about the Administrative Agent’s role – is that they have no respect 

for the law and the rights of third parties. 

10. The Court must stop them now.  The Court should (i) enjoin any transactions, 

arrangements, amendments, variations, adjustments, compromises, waivers or settlements under 

or pursuant to the Loan Documents purportedly requiring only the consent or the direction or 

instruction of the Minority Lenders and/or the Equity Sponsor, including but not limited to those 

contemplated in Amendment No. 5, and (ii) direct the Company to consummate the restructuring 

transaction negotiated with Invesco and memorialized in Amendment No 4.  

PARTIES 

11. Plaintiff Invesco is a Delaware corporation with its principal place of business in 

New York.   

12. Defendant Robertshaw is a Delaware corporation with its principal place of 

business in Illinois.   

13. Defendant One Rock is a Delaware limited liability corporation with its principal 

place of business in New York.  One Rock is the private equity sponsor for Robertshaw and wholly 

owns, through various funds and entities under its control, Robertshaw’s parent company, Range 

Parent, Inc. (“Range Parent”).  

14. Defendant Bain Capital is a Delaware limited partnership with its principal place 

of business in Massachusetts.  Bain Capital or funds managed by Bain Capital are Minority 

Lenders who participated in the Sham Transaction.  

15. Defendant Eaton Vance is a Massachusetts business trust with its principal place of 

business in Massachusetts.  Eaton Vance or funds managed by Eaton Vance are Minority Lenders 

who participated in the Sham Transaction.  
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16. Defendant Canyon Partners is a Delaware limited liability company with its 

principal place of business in Texas.  Canyon Partners or funds managed by Canyon Partners are 

Minority Lenders who participated in the Sham Transaction. 

17. Upon information and belief, Defendant John Doe I is an entity created by the 

Minority Lenders and the Equity Sponsor for the sole purpose of implementing the Sham 

Transaction.  

JURISDICTION AND VENUE  

18. This Court has jurisdiction over this action and Defendants under CPLR 301 

because Defendants transact business in New York state and Defendants have consented to this 

Court’s jurisdiction under the contracts governing this dispute.  

19. Section 5-1402 of the New York General Obligations Law also provides for this 

Court’s jurisdiction over this action and Defendants because this action arises out of contracts that 

(i) contain a clause in which the parties have submitted to jurisdiction in New York (Credit 

Agreement § 9.10(b)); (ii) contain a clause choosing New York as the governing law (id. § 

9.01(a)); and (iii) relate to an obligation arising from a transaction involving more than $1 million 

in the aggregate.  

20. Venue is proper in this Court because a substantial part of the events or omissions 

giving rise to the claims occurred in New York County and the contracts governing this dispute 

provide for venue in New York County.  

FACTS 

I. The Company Faces Liquidity Shortfall and Debt Maturity Wall Amid Macro 
Headwinds and Supply Chain Pressures.  

21. Robertshaw is a leading global provider of components, systems, and services used 

in the appliance industry and in heating, air conditioning and refrigeration for the residential and 
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commercial markets.  In March 2018, Defendant One Rock purchased Robertshaw from Sun 

Capital Partners Inc. for an enterprise value of roughly $900 million.  

22. One Rock financed the acquisition through a $510 million first-lien term loan (the 

“First Lien Loan”), maturing in February 2025, and a $110 million second-lien term loan (the 

“Second Lien Loan”), maturing in February 2026.  The First Lien Loan was secured by (i) a first 

priority security interest in substantially all the present and after-acquired tangible and intangible 

assets of Robertshaw and its subsidiaries (the “Term Loan Priority Collateral”) and (ii) a second 

priority security interest in accounts receivable, inventory, cash deposit accounts, and securities 

and commodity accounts (the “ABL Priority Collateral”).  The Second Lien Loan was secured by 

a second priority security interest in the Term Loan Priority Collateral and a third priority security 

interest in the ABL Priority Collateral.  To finance its operations, the Company also issued a $50 

million asset-based lending (“ABL”) facility maturing in December 2023.  

23. The Company’s financial condition began to deteriorate in the summer of 2022, as 

rising inflation and the Ukraine conflict (among other factors) lowered demand for the Company’s 

products and supply-chain issues crippled production.  By the fourth quarter of 2022, the situation 

was dire: the Company reported EBITDA of $4.2 million (a 78% decline year over year) and 

revenue of $118 million (a 17% decline year over year).  During a December 7, 2022 lender call, 

the Company revealed that it was having difficulties satisfying trade payables and had limited 

working capital.  Shortly thereafter, the Company retained Latham & Watkins LLP as restructuring 

counsel and Guggenheim Securities as financial advisor to evaluate options to address the 

Company’s dwindling liquidity and near-term ABL maturity wall.  
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II. Invesco Provides Rescue Financing in Exchange for Voting Control and Consent 
Rights.

A. The May 2023 Financing  

24. In May 2023, Invesco, together with and as member of an ad hoc group of lenders 

that included the Minority Lenders (collectively, the “Ad Hoc Group”) holding 76% of the First 

Lien Loan and 59% of the Second Lien Loan, agreed to provide additional financing to address 

the Company’s liquidity shortfall.  The parties’ agreement (the “May 2023 Financing”) was 

memorialized in that certain Super-Priority Credit Agreement, dated May 9, 2023 (the “Credit 

Agreement”), by and among the Company as Borrower, certain of the Company’s subsidiaries as 

Subsidiary Borrowers, Range Parent, certain of Range Parent’s subsidiaries as Subsidiary 

Guarantors, Acquiom and Seaport, as Co-Administrative Agents for the Lenders, and Acquiom as 

Collateral Agent.  

25. Pursuant to the Credit Agreement and related Loan Documents, the Ad Hoc Group 

(i) invested $95 million of new money in the form of a first-out new money term loan (the “First-

Out New Money Term Loan”); (ii) exchanged $370 million of their existing First Lien Loan 

holdings for a second out term loan (the “Second-Out Term Loan”), at par; and (iii) exchanged 

$65 million of their existing Second Lien Loan holdings for a third out term loan (the “Third-Out 

Term Loan”), at par.  The remaining portions of the First Lien Loan and Second Lien Loan became 

subordinated to the First-Out New Money Term Loan, Second-Out Term Loan, and Third-Out 

Term Loan. 

B. Invesco Bargained for Voting Control Over Any Future Restructuring.  

26. In July 2023, Invesco acquired via the secondary market more than 50% of the sum 

of the total First-Out New Money Term Loan and Second-Out Term Loan issued in connection 

with the May 2023 Financing.  In exchange for this sizable (and risky) investment, the Credit 
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Agreement afforded and promised Invesco voting control and consent rights over any future 

restructuring.  Specifically, as a majority owner of the most senior tranches of debt, Invesco 

became the sole “Required Lender” under the Credit Agreement (id. § 1.01).  

27. The Credit Agreement defines “Required Lenders” as being, at any time, “Lenders 

having Loans representing more than 50.0% of the sum of the total First-Out New Money Term 

Loans and Second-Out Term Loans at such time.”3 Id.  Prior to the Sham Transaction, Invesco 

owned (i) $73.8 million (62.7%) of the $117.7 million First-Out New Money Term Loan; 

(ii) $183.2 million (49.2%) of the $372.2 million of the Second-Out Term Loan; and (iii) $59.2 

million (81.1%) of the $73 million Third-Out Term Loan.  Because Invesco owned 52.5% of the 

sum of the total First-Out New Money Term Loan and Second-Out Term Loan, it was the sole 

“Required Lender” under the Credit Agreement.   

28. As the only “Required Lender,” Invesco had the right (in its sole discretion) to, 

among other things:  

(i) Amend the Credit Agreement (id. § 9.02(b)) to modify the terms of the negative 
covenants, including the covenants prohibiting the incurrence, issuance, or making of 
Indebtedness (id. § 6.01), Liens (id. § 6.02), Restricted Payments (id. § 6.05), and 
Investments (id. § 6.07);   

(ii) Accelerate the Loans upon an Event of Default (id. § 7.01);  

(iii) Direct the Administrative Agent to exercise remedies upon an Event of Default (id.); 
and 

(iv) Waive an Event of Default (id.). 

Its status as “Required Lender” therefore gave Invesco the right and the practical ability control 

any potential future restructuring, including the ability to support the Company with additional 

liquidity at Invesco’s sole discretion, provide the Company with covenant and payment waivers, 

3 As part of the Ad Hoc Group that negotiated the Credit Agreement with the Company and 
the Equity Sponsor, the Minority Lenders were keenly aware of this foundational defined term. 
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provide debtor-in-possession financing (“DIP Financing”), and direct the Administrative Agent to 

credit bid the debt issued pursuant to the Credit Agreement if the Company sold its assets in a 

Chapter 11 proceeding.  

III. Invesco Provides Additional Support As The Business Continues to Deteriorate. 

29. The Company’s business continued to deteriorate in the second half of 2023.  At 

every step of the way, Invesco negotiated with the Company and the Equity Sponsor in good faith 

to provide covenant relief and additional financial support. 

30. On October 5, 2023, pursuant to Amendment No. 1 to the Credit Agreement, 

Invesco provided the Company with a 5-day grace period extension to make an interest payment 

the Company missed on September 29. 

31. On October 13, 2023, pursuant to Amendment No. 2 to the Credit Agreement, 

which the Company negotiated with Invesco as the Required Lender — a status that, as explained, 

Invesco had obtained legally and in good faith — Invesco provided the Company with $17 million 

of additional liquidity through incremental first-out term loans and committed to provide $40 

million more (the “2023 Delayed Draw Term Loan”), subject to satisfactory due diligence and 

certain other conditions.  The parties agreed that the Company’s failure to secure additional 

liquidity via the 2023 Delayed Draw Term Loan by November 8, 2023 (the “2023 DDTL Outside 

Date”) would constitute an Event of Default under the Credit Agreement, as amended by 

Amendment No. 2. 

32. On November 5, 2023, the Company provided Invesco with due diligence that 

showed a significant liquidity hole and that the Company would not be able to repay its financial 

obligations as they became due.  The Company and its advisors asked Invesco to invest an 

additional $20 million (on top of the $17 million it had already provided and the $40 million 2023 

Delayed Draw Term Loan commitment).  By that point, Invesco had grown suspicious of the 
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Company’s ability to forecast and run the business.  Despite its reservations, on November 8, 

pursuant to Amendment No. 3 to the Credit Agreement, Invesco gave the Company a 2-day 

extension of the 2023 DDTL Outside Date, to November 10.  Absent this extension, the Company 

would have immediately been in default of its obligations.  Invesco further extended the 2023 

DDTL Outside Date twice more to November 13, in a further attempt to help the Company avoid 

defaulting on its obligations.  The Company did not enter into the 2023 Delayed Draw Term Loan 

by November 13, triggering an Event of Default.  

33. By mid-November 2023, the Company was hopelessly insolvent and in default of 

its obligations under the Credit Agreement.  Recognizing that bankruptcy was inevitable, on 

November 13, pursuant to Amendment No. 4 to the Credit Agreement, Invesco, the Company, and 

the Equity Sponsor agreed to a process that would position the Company for an orderly Chapter 

11 filing and avoid the harm and disruption of a freefall bankruptcy.  Amendment No. 4 

contemplates a value-maximizing restructuring framework, including (i) key milestones leading 

up to a Chapter 11 filing in January 2024, (ii) a DIP Facility provided by Invesco to fund the 

bankruptcy process, and (iii) the DIP Facility lenders, ABL Facility lenders, and Term Loan 

lenders serving as stalking horse bidders in a sale of substantially all of the Company’s assets 

pursuant to Section 363 of the Bankruptcy Code.  

34. Amendment No. 4 leveraged Invesco’s “Required Lender” status to maximize 

potential recoveries in Chapter 11.  This leverage is precisely what Invesco bargained for when it 

invested substantial time, effort, and money, and incurred the associated risk, to acquire a majority 

of the First-Out New Money Term Loan and Second-Out Term Loan.  
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IV. Equity Sponsor And Minority Lenders Execute Sham Transaction To Wrestle 
Control From Invesco And Deprive Invesco of the Benefit of its Bargain. 

35. While Invesco was working in good faith with the Company and providing 

additional liquidity to forestall a freefall bankruptcy filing, Defendants were plotting to strip 

Invesco of the Required Lender status it bargained for to protect its investment.  

36. The Credit Agreement did not allow the Loan Parties to issue new debt to refinance 

the First-Out New Money Term Loan without Invesco’s consent (Credit Agreement § 6.01).  While 

Invesco does not know all the details of the Sham Transaction because the Company has refused 

to disclose most of the transaction documents, Amendment No. 5 outlines the basic steps of 

Defendants’ scheme, which occurred simultaneously:

(i) First, Defendants caused John Doe I, a sham entity created for the purpose of 
consummating the Sham Transaction (the “Sham Entity”) to make an equity 
contribution (funded by the Equity Sponsor and the Minority Lenders) to Robertshaw.

(ii) Second, Robertshaw used the supposed equity contribution to repay all but $93,000 of 
the First-Out New Money Term Loan. 

(iii) Third, after repaying the First-Out New Money Term Loan with the proceeds of the 
supposed equity contribution, Invesco lost its “Required Lender” status: the Minority 
Lenders now purportedly had the requisite votes to amend the Credit Agreement to 
permit the Loan Parties to incur incremental first out debt and purportedly did so.  
Robertshaw immediately incurred the Sham First-Out Term Loan in the aggregate 
principal amount of $218 million, which subordinated Invesco’s Second-Out and 
Third-Out Term Loan holdings.  Defendants used the proceeds of the Sham First-Out 
Term Loan to repay the “equity contribution” by the Sham Entity. 

The equity contribution was of no economic substance: its sole purpose was to circumvent the 

Credit Agreement’s unambiguous prohibition against incurring additional debt to refinance 

Invesco’s First-Out New Money Term Loan without Invesco’s consent.  No rational investor, 

including the Company’s own private equity sponsor, would have made an equity contribution 

behind the Company’s mountain of debt, which is why the Sham Transaction involved an 

immediate, simultaneous conversion of the purported equity contribution to debt.  Indeed, A&P 
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Global, a leading credit rating agency, described the transaction as a debt restructuring transaction, 

in which certain existing lenders replaced the Company’s $50 million ABL and existing $117 

million First-Out New Money Term Loan with the $218 million Sham First-Out Term Loan.  See 

Ex. A (S&P Report) at 1.  

37. As a preliminary matter, the Sham Transaction is void because several of the 

conditions precedent to effectiveness of Amendment No. 5 have not taken place.  Amendment No. 

5, which purported to effectuate the Sham Transaction, explicitly requires, as a condition precedent 

to its effectiveness, that the Administrative Agent (i) execute the Amendment (id. § 7(a)), 

(ii) receive an opinion from counsel from the Loan Parties (id. § 7(e)), (iii) receive compliance 

certificates (id. § 7(g)), (iv) receive a Borrowing Request (id. § 7(h)), and (v) receive a flow of 

funds (id.).  The Administrative Agent has not consented to the Sham Transaction, executed 

Amendment No. 5, or received any of the documents Defendants were required to provide as a 

condition precedent to effectiveness.  Amendment No. 5 is therefore ineffective, and the Sham 

First-Out Term Loan is unauthorized, voidable debt.  

38. Defendants’ utter failure to provide the Administrative Agent with the required 

documents also inhibited the Administrative Agent’s ability to carry out its basic duties under the 

Credit Agreement, including updating and maintaining the register and calculating interest 

payments, the next of which is due to be paid imminently on December 29, 2023.   

39. Even if Defendants had satisfied all the conditions precedent to closing Amendment 

No. 5, the Sham Transaction and the Sham First-Out Term Loan would still be voidable because 

the Sham Transaction clearly and unequivocally breached at least three separate provisions of the 

Credit Agreement.  
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40. First, the Sham Transaction violated Section 6.01 of the Credit Agreement which, 

subject to narrow exceptions not applicable here, provides that the Loan Parties “shall not directly 

or indirectly, create, incur, assume or otherwise become or remain liable with respect to any 

Indebtedness.”  Credit Agreement § 6.01 (emphasis added).  “Indebtedness” is defined broadly to 

include, among other things, “all indebtedness for borrowed money.” Id. § 1.01. 

41. Second, the Sham Transaction violated Section 9.02(b)(A)(9) of the Credit 

Agreement, which prohibits Credit Agreement amendments that “authorize additional 

Indebtedness that would be issued under the Loan Documents for the purpose of influencing the 

voting threshold” without the consent of each affected Lender.  That is exactly what Defendants 

did here: they designed a Sham Transaction specifically for the purpose of disenfranchising 

Invesco and depriving it of Required Lender status.

42. Section 9.02(b) provides that the Credit Agreement may not be “waived, amended 

or modified, except…pursuant to an agreement or agreements in writing entered into by the 

Borrowers and the Required Lenders.”  Credit Agreement § 9.02(b).  Some of the Lenders’ rights 

– like the right incorporated into Section 9.02(b)(A)(9) described above – however, are considered 

so fundamental that 50% consent is insufficient to effectuate a waiver, amendment, or modification 

of those rights.  These so called “sacred rights” require the consent of all Lenders who are adversely 

affected by such changes.  Section 9.02(b)(A)(9) of the Credit Agreement describes such a “sacred 

right,” designed specifically for the purpose of preventing Lender disenfranchisement.  Defendants 

should not be allowed to trample on Invesco’s “sacred right.”    

43. Third, the Sham Transaction violated Section 9.02(b)(C)(1) of the Credit 

Agreement, which requires the consent of Lenders owning 75% of the sum of the total First-Out 

New Money Term Loan and Second-Out Term Loan to subordinate the Term Facility to any other 
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Indebtedness.  Had Defendants repaid the First-Out New Money Term Loan in full, they would 

have needed Lenders owning 75% of the Second-Out Term Loan to consent to subordinating their 

Second-Out Term Loan holdings to the Sham First-Out Term Loan.  Because Invesco owns almost 

50% of the Second-Out Term Loan, the vote would have failed. 

44. Defendants attempted to circumvent this problem by leaving $93,000 of the First-

Out New Money Term Loan outstanding.  Defendants presumably took the position that, so long 

as any amount of First-Out New Money Term Loan remained outstanding, the Company could 

incur the Sham First-Out Term Loan with the consent of only a simple majority of the Lenders 

owning the Second-Out Term Loan and the nominal amount of First-Out New Term Money Term 

Loan still outstanding.  By contrast, if the entire First-Out New Money Term Loan had been repaid 

in full, issuing the Sham First-Out Term Loan would have required the consent of 75% of the 

Lenders owning the Second-Out Term Loan because the Sham First-Out Term Loan would have 

subordinated the remaining tranches. 

45. In other words, according to Defendants, if $1,000,000 of the Second-Out Term 

Loan and $1 of the First-Out New Money Term Loan remain outstanding, the Company can incur 

additional first out debt with the consent of Lenders owning more than $500,000.5 of the Second-

Out Term Loan (i.e. more than 50% of the combined total of First-Out and Second-Out Term Loan 

outstanding).  By contrast, if $1,000,000 of the Second-Out Term Loan remains outstanding but 

the First-Out New Money Term Loan has been repaid in full, incurring first out debt would require 

the consent of Lenders owning more than $750,000 of the Second-Out Term Loan (i.e. 75% of the 

Second-Out Term Loan outstanding).  The Court should reject Defendants’ absurd, commercially 

unreasonable interpretation of the Credit Agreement.  The Court should adopt the only reasonable 

interpretation of Section 9.02(b)(C)(1), which, in this case, required that Lenders owning more 
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than 75% of the sum of the First-Out New Term Loan and Second-Out Term Loan consent to the 

issuance of additional first out debt.

V. The Administrative Agent Resigns in Protest of the Sham Transaction. 

46. Invesco is not the only party that protested the Sham Transaction.  The 

Administrative Agent resigned immediately upon realizing that Amendment No. 5, which 

effectuated the Sham Transaction, knowingly misrepresented their involvement in the transaction.   

47. Pursuant to Amendment No. 5 (id. § 7(a)), the Administrative Agent’s consent to 

the Sham Transaction was a condition precedent to its effectiveness.  Defendants executed 

Amendment No. 5 on December 8, 2023.  However, they did not disclose the Sham Transaction 

to the Administrative Agent until December 14, 2023.  Even then, Defendants failed to provide 

the Administrative Agent with a complete set of the transaction documents. 

48. Amendment No. 5 baldly misrepresents the Administrative Agent’s role and 

participation in the Sham Transaction.  Specifically, it states:  

“The Administrative Agent and the Consenting Lenders are willing, 
subject to the satisfaction of the conditions precedent to 
effectiveness set forth in Section 4 hereof, to consent to all 
amendments, modifications and agreements set forth by this 
Amendment and the Amended Credit Agreement.”  (Whereas 
Clause No. 7) (emphasis added).   

*** 

The Administrative Agent shall have received a funds flow in form 
and substance reasonably acceptable to the Administrative Agent
and Consenting Lenders. . . . (emphasis added).  

*** 

The Administrative Agent will receive compliance certificates, an 
opinion from counsel, and borrowing requests that were apparently 
never delivered.  

Having received Amendment No. 5 almost a week after it was executed, the Administrative Agent 

could not have, for example, received a funds flow or declared its willingness to consent to the 
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amendment.  On December 15, 2023, in protest of Defendants’ bald-faced lies, the Administrative 

Agent resigned.   

49. Amendment No. 5 still has not been fully executed by the Administrative Agent, 

and, thus, its provisions are of no force and effect.  Upon information and belief, Defendants are 

searching for a replacement to the Administrative Agent that will do their bidding in the wake of 

Administrative Agent’s resignation. 

50. Consequently, Plaintiffs seek injunctive relief against any effort to execute any 

documents in furtherance of the Sham Transaction, including.  

FIRST CAUSE OF ACTION 
Breach of Contract 

(Against Robertshaw, Bain Capital, Eaton Vance, and Canyon Partners)  

51. Invesco repeats and realleges each and every allegation set forth above as if fully 

set forth herein. 

52. The Credit Agreement is a valid and enforceable agreement.  

53. Robertshaw and the Minority Lenders were parties to, or assignees and successors 

in interest to, the Credit Agreement.  

54. Invesco performed all conditions, covenants, and promises required on its part to 

be performed in accordance with the terms and conditions of the Credit Agreement.  

55. Robertshaw and the Minority Lenders breached: (i) Section 6.01 of the Credit 

Agreement, which explicitly prohibited the incurrence of the Sham First-Out Term Loan; 

(ii) Section 9.02(b)(A)(9) of the Credit Agreement by incurring Indebtedness specifically for the 

purpose of divesting Invesco of its “Required Lender” status; and (iii) Section 9.02(b)(C)(1) of the 

Credit Agreement by subordinating the remaining tranches of debt to the Sham First-Out Term 
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Loan without the consent of Lenders owning more than 75% of the sum of the First-Out New 

Money Term Loan and Second-Out Term Loan. 

56. Invesco has suffered damages as a result of Robertshaw’s and the Minority 

Lender’s breach, in an amount to be proven at trial.  

57. If the Sham Transaction is allowed to stand, Invesco will also suffer irreparable 

harm by (i) losing voting control and consent rights over the Company’s restructuring and 

(ii) losing the benefits of Amendment No. 4, which proposed a restructuring transaction that 

offered Invesco a far better recovery than it stands to recover now, sitting behind the $218 million 

Sham First-Out Term Loan.  The loss of these rights – participation in future transactions and 

exclusive investment opportunities – has no quantifiable value and is therefore not fully 

compensable in money damages.  Even if Invesco’s injuries were fully compensable in money 

damages (which they are not), the Sham Transaction will almost certainly cause Invesco 

irreparable harm because Invesco is unlikely to receive any meaningful recovery on account of its 

subordinated debt owing by the indisputably insolvent Robertshaw.  

SECOND CAUSE OF ACTION 
Breach of Implied Covenant of Good Faith and Fair Dealing 

(Against Robertshaw, Bain Capital, Eaton Vance, and Canyon Partners) 

58. Invesco repeats and realleges each and every allegation set forth above as if fully 

set forth herein. 

59. If the Court finds that the Sham Transaction did not violate the terms of the Credit 

Agreement, Invesco alleges, in the alternative, that the Sham Transaction violated the implied 

covenant of good faith and fair dealing.  

60. Robertshaw’s and the Minority Lenders’ actions in pursuing and then 

consummating the Sham Transaction deprived Invesco of the fruits of its contract by concocting a 
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scheme with no economic substance to circumvent Invesco’s legal and contractual rights.  Invesco 

reasonably believed and was justified in believing that it was entitled to all the rights of “Required 

Lender” under the Credit Agreement and that minority lenders could not usurp those rights.  

61. Robertshaw and the Minority Lenders also breached the covenant of good faith and 

fair dealing by making false and misleading statements in Amendment No. 5 concerning the 

Administrative Agent’s involvement in and consent to the Sham Transaction, hiding the Sham 

Transaction from the Administrative Agent for several days, and failing to provide the 

Administrative Agent with a complete set of transaction documents.  

62. Robertshaw and the Minority Lenders also breached the covenant of good faith and 

fair dealing by leaving a nominal $93,000 of the First-Out New Money Term Loan outstanding to 

deprive Invesco of the benefit of the higher voting threshold for subordination under Section 

9.02(b)(C)(1) of the Credit Agreement. 

63. Invesco has suffered damages as a result of Robertshaw’s the Minority Lenders’ 

breach, in an amount to be proven at trial.  

64. If the Sham Transaction is allowed to stand, Invesco will also suffer irreparable 

harm by (i) losing voting control and consent rights over the Company’s restructuring and 

(ii) losing the benefits of Amendment No. 4, which proposed a restructuring transaction that 

offered Invesco a far better recovery than it stands to recover now, sitting behind the $218 million 

Sham First-Out Term Loan.   The loss of these rights has no quantifiable value and is therefore not 

fully compensable in money damages.  Even if Invesco’s injuries were fully compensable in 

money damages (which they are not), the Sham Transaction will almost certainly cause Invesco 

irreparable harm because Invesco is unlikely to receive any meaningful recovery on account of its 

subordinated debt owing by the indisputably insolvent Robertshaw. 
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THIRD CAUSE OF ACTION 
Declaratory Judgment 

(Against Robertshaw, Bain Capital, Eaton Vance, and Canyon Partners) 

65. Invesco repeats and realleges each and every allegation set forth above as if fully 

set forth herein.  

66. The Credit Agreement is a valid and enforceable agreement.  

67. Robertshaw and the Minority Lenders were parties to, or assignees and successors 

in interest to, the Credit Agreement.  

68. Invesco performed all conditions, covenants, and promises required on its part to 

be performed in accordance with the terms and conditions of the Credit Agreement.  

69. The execution of Amendment No. 5 and the subsequent transactions carried out to 

implement Amendment No. 5, including the creation of the Sham Entity, the Sham Entity’s equity 

contribution to Robertshaw, Robertshaw’s use of the alleged equity contribution to repay all but 

$93,000 of the First-Out New Money Term Loan, and the incurrence of the Sham First-Out Term 

Loan were all part of a single, integrated Sham Transaction.  These transactions were interwoven, 

interdependent, involve and were executed by substantially the same parties, and were designed to 

effectuate one purpose.  

70. Through the Sham Transaction, Robertshaw and the Minority Lenders breached: 

(i) Section 6.01 of the Credit Agreement, which explicitly prohibited the incurrence of the Sham 

First-Out Term Loan; (ii) Section 9.02(b)(A)(9) of the Credit Agreement by incurring 

Indebtedness specifically for the purpose of divesting Invesco of its “Required Lender” Status; and 

(iii) Section 9.02(b)(C)(1) of the Credit Agreement by subordinating the remaining tranches of 

debt to the Sham First-Out Term Loan without the consent of Lenders owning more than 75% of 

the sum of the First-Out New Money Term Loan and Second-Out Term Loan. 
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71. Even if the Sham Transaction did not violate the terms of the Credit Agreement, 

Robertshaw and the Minority Lenders violated the implied covenant of good faith and fair dealing 

in executing Amendment No. 5 and implementing the Sham Transaction, because, inter alia, their 

actions were taken in bad faith with the purpose of circumventing Invesco’s legal and contractual 

rights and/or constituted an arbitrary and bad-faith exercise of contractual discretion. 

72. CPLR 3001 permits this Court to declare the rights and obligations of the parties in 

this action. 

73. An actual controversy of sufficient immediacy and reality to warrant the issuance 

of a declaratory judgment exists between the parties.  Specifically, the parties dispute whether the 

Sham Transaction was permitted by the Credit Agreement or whether the Sham Transaction 

breached the terms of the Credit Agreement.  

74. Plaintiff seeks a declaration that the Sham Transaction was not permitted under the 

terms of the Credit Agreement or, alternatively, violated the implied covenant of good faith and 

fair dealing, and that Amendment No. 5 is not valid and enforceable, and is thus void.  

FOURTH CAUSE OF ACTION 
Tortious Interference with Contract 

(Against One Rock) 

75. Invesco repeats and realleges each and every allegation set forth above as if fully 

set forth herein. 

76. The Credit Agreement is a valid and enforceable agreement.  

77. One Rock was not a party to the Credit Agreement.  

78. One Rock was aware of the Credit Agreement because it was the equity sponsor 

and controlling shareholder of Robertshaw, which is the borrower under the Credit Agreement, 

and itself became a party to Amendment No. 5 to the Credit Agreement.  
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79. One Rock colluded with Robertshaw and the Minority Lenders to breach (i) Section 

6.01 of the Credit Agreement, which explicitly prohibited the incurrence of the Sham First-Out 

Term Loan; (ii) Section 9.02(b)(A)(9) of the Credit Agreement by incurring Indebtedness 

specifically for the purpose of divesting Invesco of its “Required Lender” Status; and (iii) Section 

9.02(b)(C)(1) of the Credit Agreement by subordinating the remaining tranches of debt to the Sham 

First-Out Term Loan without the consent of Lenders owning more than 75% of the sum of the 

First-Out New Money Term Loan and Second-Out Term Loan.  

80. One Rock’s conduct was intentional, improper, and unjustified as it maliciously 

and in bad faith caused Robertshaw and the Minority Lenders to pursue the Sham Transaction with 

the knowledge that it violated Invesco’s rights under the Credit Agreement. 

81. Invesco has suffered damages as a result of One Rock’s breach, in an amount to be 

proven at trial. 

FIFTH CAUSE OF ACTION   
Intentional Fraudulent Transfer  

(Against One Rock, Bain Capital, Eaton Vance, and Canyon Partners)

82. Invesco repeats and realleges each and every allegation set forth above as if fully 

set forth herein.  

83. Prior to, at the time of, and following the Sham Transaction, Invesco was a creditor 

of the Company by virtue of its claims against the Company arising under, and in connection with, 

the Credit Agreement. 

84. The Sham Transaction included multiple transfers of property, in the form of liens 

and other contractual rights under Amendment No. 5, from the Company to One Rock and the 

Minority Lenders 
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85. The Sham Transaction included the incurrence of multiple obligations by the 

Company in the form of indebtedness in the form of the Sham First-Out Term Loan under the 

Credit Agreement, as amended by Amendment No. 5. 

86. By the Sham Transaction, the Company transferred property and incurred 

obligations with the intent to hinder, delay, or defraud their creditors, including Plaintiff.  Such 

intent is evident from the presence of multiple badges of fraud. 

87. The Sham Transaction involved transfers to One Rock, an insider, including liens and 

contractual rights under the Credit Agreement.  One Rock’s insider status is evidenced by, among other 

things, its 100% indirect ownership of the Company and its subsidiaries, and its status as a person in 

control of the Company and its subsidiaries. 

88. One Rock stood on both sides of the Sham Transaction and engaged in self-dealing.  

As equity sponsor, One Rock exercised control over the Company to ensure the completion of the 

Sham Transaction to the exclusion of potential financing alternatives. 

89. The transfers made and obligations incurred by the Company were concealed.  Had 

reports not leaked regarding the existence of negotiations between the Company and the Minority 

Lenders, the Sham Transaction would have remained a secret through the closing date.  Even with 

the leaked information, the specifics of the Sham Transaction remained concealed.  Further, even 

after the consummation of the Sham Transaction, the Company refused to grant Plaintiff or its 

advisors full access to materials evidencing the transaction. 

90. The Company utilized the Sham Transaction to remove assets.  Before the Sham 

Transaction, Plaintiff enjoyed the status of a First-Out lender and Required Lender under the Credit 

Agreement.  However, by eviscerating those rights and diverting them to the Minority Lenders, 

CAUTION: THIS DOCUMENT HAS NOT YET BEEN REVIEWED BY THE COUNTY CLERK. (See below.) INDEX NO. UNASSIGNED

NYSCEF DOC. NO. 2 RECEIVED NYSCEF: 12/20/2023

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR §202.5-b(d)(3)(i))
which, at the time of its printout from the court system's electronic website, had not yet been reviewed and
approved by the County Clerk. Because court rules (22 NYCRR §202.5[d]) authorize the County Clerk to reject
filings for various reasons, readers should be aware that documents bearing this legend may not have been
accepted for filing by the County Clerk. 24 of 30



25 

the Company removed assets previously available to Plaintiff and transferred them exclusively to 

the Minority Lenders. 

91. The Sham Transaction occurred when the Company was insolvent.  

92. As shown through multiple badges of fraud, the transfers made and obligations 

incurred by the Company in connection with the Sham Transaction, all of which comprised a single 

integrated transaction, were made with the intent to hinder, delay, or defraud creditors, including 

Plaintiff.  The Sham Transaction is therefore in violation of and voidable under applicable law, 

including, but not limited to 6 Del. Code Ann. § 1304 and N.Y. Debt & Cred. Law § 273. 

93. Accordingly, the Sham Transaction should be avoided and unwound in its entirety. 

SIXTH CAUSE OF ACTION   
Constructive Fraudulent Transfer  

(Against One Rock, Bain Capital, Eaton Vance, Canyon Partners)

94. Invesco repeats and realleges each and every allegation set forth above as if fully set 

forth herein. 

95. Prior to, at the time of, and following the Sham Transaction, Plaintiff was a creditor 

of the Company by virtue of its claims against the Company arising under, and in connection with, 

the Credit Agreement.  

96. The Sham Transaction included multiple transfers of property, in the form of liens 

and other contractual rights under Amendment No. 5, from the Company to One Rock and the 

Minority Lenders. 

97. The Sham Transaction included the incurrence of multiple obligations by the 

Company in the form of indebtedness in the form of the Sham First-Out Term Loan under the 

Credit Agreement, as amended by Amendment No. 5. 

98. The Sham Transaction was made by an insolvent entity without receiving reasonably 

equivalent value because the only purpose of the Sham Transaction was to eviscerate Plaintiff’s 
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rights as Required Lender and terminate the Company’s obligations to Plaintiff pursuant to 

Amendment No. 4.  Likewise, the transfer of the lien and incurrence of obligations pursuant to 

Amendment No. 5 would be a fraudulent conveyance as a transfer made without receiving 

reasonably equivalent value. 

99. The Company was insolvent on the date of the Sham Transaction; was left with 

unreasonably small capital on the date of the Sham Transaction or as a result of the Sham 

Transaction; or intended to incur or believed it would incur debts beyond its ability to pay as such 

debts matured. 

100. By virtue of the foregoing, the Sham Transaction was a constructive fraudulent 

transfer avoidable under applicable law, including, but not limited to 6 Del. Code Ann. § 1304 and 

N.Y. Debt & Cred. Law § 273.  Thus, Plaintiff is entitled to avoid the transfers made pursuant to 

the Sham Transaction. 

101. Accordingly, the Sham Transaction should be avoided and unwound in its entirety. 

SEVENTH CAUSE OF ACTION   
Constructive Fraudulent Transfer  

(Against Bain Capital, Eaton Vance, Canyon Partners and John Doe I)

102. Invesco repeats and realleges each and every allegation set forth above as if fully set 

forth herein. 

103. Prior to, at the time of, and following the Sham Transaction, Plaintiff was a creditor 

of the Company by virtue of its claims against the Company arising under, and in connection with, 

the Credit Agreement.  

104. The Sham Transaction included the incurrence of multiple obligations by the 

Company in the form of indebtedness in the form of the Sham First-Out Term Loan under the 

Credit Agreement, as amended by Amendment No. 5.   
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105. The Company simultaneously used the proceeds of the Sham First-Out Term Loan 

to repay the “equity contribution” by the Sham Entity, John Doe I.  

106. Upon information and belief, John Doe I and the Minority Lenders were transferees 

or subsequent transferees of the funds used to repay the “equity contribution.” 

107. The repayment of the “equity contribution” was made by an insolvent entity without 

receiving reasonably equivalent value because the Company received no consideration in return 

for the repayment.   

108. The Company was insolvent on the date of the repayment of the “equity 

contribution;” was left with unreasonably small capital on the date of the repayment or as a result 

of the repayment or intended to incur or believed it would incur debts beyond its ability to pay as 

such debts matured. 

109. By virtue of the foregoing, the repayment of the “equity contribution” was a 

constructive fraudulent transfer avoidable under applicable law, including, but not limited to 6 Del. 

Code Ann. § 1304 and N.Y. Debt & Cred. Law § 273.  Thus, Plaintiff is entitled to avoid the 

repayment of the “equity contribution” made in connection with the larger Sham Transaction. 

110. Accordingly, the repayment of the “equity contribution” should be avoided and 

unwound in its entirety. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff requests that the Court: 

1) Enjoin any transactions, arrangements, amendments, variations, adjustments, 

compromises, waivers or settlements under or pursuant to the Loan Documents 

purportedly requiring only the consent, direction, or instruction of the Minority 
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Lenders and/or the Equity Sponsor, including but not limited to those in 

Amendment No. 5;  

2) Order Robertshaw to abide by the terms of Amendment No. 4 and consummate the 

restructuring transaction contemplated therein; 

3) Order money damages in an amount to be determined at trial;  

4) Costs and disbursements of this action, together with attorneys’ fees; and 

5) Such other and further relief as this Court may deem just and proper. 

[Remainder of page intentionally left blank]
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Dated: New York, New York 
December 20, 2023 

Respectfully submitted, 

GLENN AGRE BERGMAN & FUENTES LLP 

By: /s/ Andrew K. Glenn
Andrew K. Glenn 
Michael Paul Bowen  
Olga L. Fuentes-Skinner   
Shai Schmidt  
Agustina Berro  

1185 Avenue of the Americas, 22nd Floor 
New York, New York 10036 
Tel: (212) 970-1600 
aglenn@glennagre.com  
mbowen@glennagre.com    
ofuentes@glennagre.com 
sschmidt@glennagre.com  
aberro@glennagre.com  

Attorneys for Plaintiff
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 Plaintiff Invesco Senior Secured Management, Inc. (“Invesco”), respectfully submits this 

Memorandum of Law in Support of its Application for a Temporary Restraining Order and 

Preliminary Injunction (the “Application”) against defendants Robertshaw Us Holding Corp. 

(“Robertshaw” or the “Company”), One Rock Capital Partners, LLC (“One Rock” or the “Equity 

Sponsor”), Bain Capital LP (“Bain Capital”), Eaton Vance Management (“Eaton Vance”), Canyon 

Partners, LlC (“Canyon Partners” and, together Bain Capital and Eaton Vance, the “Minority 

Lenders”), and John Doe I (together with the Minority Lenders, Robertshaw, and One Rock, 

“Defendants”).  

PRELIMINARY STATEMENT 

Having voting control over a distressed company’s credit facility is the goal of every 

distressed debt investor.  A lender’s contractual, bargained-for right to direct the reorganization of 

an insolvent corporation is akin to a controlling shareholder’s right to direct the management of a 

solvent corporation – these rights have no quantifiable value.  

Plaintiff Invesco worked tirelessly to garner these rights in respect of the Company.  It 

sponsored a series of financing transactions designed to keep the Company afloat; in exchange, 

Invesco was promised voting control and consent rights over the Company’s inevitable 

restructuring.  Until December 8, 2023, Invesco, through various investment funds that it manages 

and controls, owned more than 50% of the combined total of the Company’s First-Out New Money 

Term Loan and Second-Out Term Loan.  By virtue of its majority ownership of the senior tranches 

of the Company’s debt, Invesco was able to make (in its sole discretion) all determinations that 

were afforded to “Required Lenders” under the Credit Agreement, including (i) consenting to 

certain amendments of the Credit Agreement, (ii) accelerating the Loans upon an Event of Default, 

(iii) directing the Administrative Agent to exercise remedies upon an Event of Default, and (iv) 

waiving Events of Default.  
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The Company’s financial condition began to deteriorate in the summer of 2022.  

Recognizing that it was critical to engage with Invesco given its status as Required Lender – a 

status Invesco had obtained legally and in good faith – the Company and its private equity sponsor, 

One Rock, began negotiating potential solutions to address the Company’s liquidity shortfall with 

Invesco.  Invesco worked diligently and in good faith with the Company to find out-of-court 

alternatives to address the Company’s liquidity needs and avoid bankruptcy.  In tandem, Invesco, 

the Company, and the Equity Sponsor also negotiated the terms of a prepackaged Chapter 11 Plan 

of reorganization so that they could pivot quickly to an orderly restructuring and avoid a freefall 

bankruptcy if the out-of-court solutions failed.  The parties memorialized the framework of the 

restructuring – including key milestones leading to a bankruptcy filing in January 2024 and debtor-

in-possession (“DIP”) financing to be provided by Invesco – in Amendment No. 4 to the Credit 

Agreement.1  

While Invesco was working in good faith with the Company and providing additional 

liquidity to forestall a freefall bankruptcy filing, the Equity Sponsor colluded with the Minority 

Lenders to wrest control away from Invesco through an illegal sham transaction that usurped 

Invesco’s bargained-for rights as a “Required Lender” under the Credit Agreement.  The Credit 

Agreement prohibits the incurrence of “additional Indebtedness that would be issued under the 

Loan Documents for the purpose of influencing the voting threshold” without the consent of each 

affected Lender.  Id. § 9.02(b)(A)(9).  To circumvent this clear and unequivocal prohibition, 

Defendants formed a new, strawman entity that made a purported equity contribution to 

 
1  Citations to “Ex. _” refer to exhibits attached to the Affirmation of Andrew K. Glenn 
(“Glenn Aff.”) filed in support of the Application.  The Credit Agreement and Amendments Nos. 
1-5 cited here are attached as Exhibit B-G to the Glenn Aff.  Capitalized terms used but not defined 
herein shall have the meanings given to those terms in the Credit Agreement.    
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Robertshaw.  Robertshaw then used the proceeds of that equity contribution to repay the First-Out 

New Money Term Loan (almost) in its entirety.  With its First-Out New Money Term Loan repaid, 

Invesco purportedly no longer met the definition of “Required Lender.”  The Minority Lenders 

purportedly became “Required Lenders” by virtue of their Second-Out Term Loan holdings and 

used this fabricated status to amend the Credit Agreement to permit the incurrence of an 

incremental first out term loan, funded by the Minority Lenders and the Equity Sponsor, in the 

aggregate principal amount of $218 million (the “Sham First-Out Term Loan”).  Robertshaw then 

repaid the so-called “equity contribution” with the proceeds of the Sham First-Out Term Loan. 

The equity contribution was of no economic substance: the practical reality is that the 

Company repaid Invesco’s debt with the proceeds of the Sham First-Out Term Loan that the 

Company had no authority to issue without Invesco’s consent (the various steps Defendants 

undertook to disenfranchise Invesco are collectively referred to herein as the “Sham Transaction”). 

Indeed, S&P Global downgraded the credit rating of Robertshaw’s parent company as a result of 

the Sham Transaction because the rating agency determined that the Sham Transaction was a 

“debt-restructuring transaction” that “replaced [the] $50 million asset-based lending (ABL) 

facility and existing $117 million first-out super priority lending facility with a $218 million first-

out facility.” Ex. A at 1 (emphasis added).  Even if the equity contribution were somehow not 

illusory, the immediate conversion of the purported equity contribution into the Sham First-Out 

Term Loan – evidenced by the fact that the Company “repaid” the equity contribution to the entity 

that provided it with the proceeds of the loan – is per se voidable as a fraudulent transfer because 

Robertshaw was indisputably insolvent at the time of the conversion and received no consideration 

in connection therewith.  See In re Tops Holding II Corp., 646 B.R. 617, 657 (Bankr. S.D.N.Y. 
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2022) (a dividend is “by definition” a “conveyance without fair consideration, indeed without any 

consideration”) (emphasis in original). 

This action seeks to rescind the Sham Transaction as a breach of the Credit Agreement, as 

a breach of the covenant of good faith and fair dealing, and as a fraudulent conveyance.  Plaintiff 

seeks immediate injunctive relief to ensure that Invesco retains the voting control and consent 

rights it bargained for and the right and ability to pursue the restructuring it negotiated with the 

Company.  If this relief is not granted, there will be no limit to the sophistry and deceit that will 

infect the distressed debt market for syndicated secured loans. No amount of thoughtfully 

negotiated credit agreement covenants can ever effectively prevent other transaction parties from 

nefariously circumventing contractual rights to garner the controlling votes in credit facilities.   

The Sham Transaction, if consummated, will cause Invesco immediate and irreparable 

harm.  First, the transaction would strip Invesco of its status as Required Lender and eviscerate 

the voting and control rights Invesco bargained for under the Credit Agreement.  Second, the Sham 

Transaction, as memorialized in Amendment No. 5, expressly seeks to terminate Amendment No. 

4, which sets forth the restructuring framework Invesco negotiated with the Company and affords 

Invesco the opportunity to provide liquidity to the Company and actively participate in its 

restructuring.  Those contractual rights have intrinsic value that cannot be quantified.  Third, even 

if Invesco’s contractual rights under the Credit Agreement and Amendment No. 4 had no intrinsic 

value and the loss of such rights were fully compensable in money damages, the Sham Transaction 

will almost certainly still cause Invesco irreparable harm because Invesco is unlikely to receive 

any meaningful recovery from the indisputably insolvent Company on account of its Second-Out 

and Third-Out Term Loan holdings, which would be subordinated to the $218 million Sham First-
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Out Term Loan.  Immediate intervention is necessary given the imminence of the consummation 

of the Sham Transaction. 

Invesco is not the only party that has protested the Sham Transaction.  Acquiom Agency 

Services LLC (“Acquiom”) and Seaport Loan Products LLC (“Seaport”) who serve as co-

Administrative Agents (together, the “Administrative Agent”) under the Credit Agreement, 

immediately resigned in protest.  Defendants signed Amendment No.5 to the Credit Agreement, 

which effectuated the Sham Transaction, on December 8, 2023.  Defendants did not disclose the 

Sham Transaction to the Administrative Agent prior to signing even though the Administrative 

Agent’s consent was required both by Amendment No. 5 (which explicitly states that the 

Administrative Agent’s consent is a condition precedent to its effectiveness) and by the Credit 

Agreement itself (because the Sham Transaction impacted the Administrative Agent’s substantive 

rights).  Defendants first disclosed the Sham Transaction to the Administrative Agent on December 

14, almost a week after signing, when they delivered Amendment No. 5 without a complete set of 

transaction documents. The Administrative Agent never consented to the Sham Transaction or 

received any of the documents Defendants were required to provide as a condition precedent to 

closing.  Amendment No. 5 is therefore ineffective by its own terms, and the Sham First-Out Term 

Loan is unauthorized, voidable debt. 

But Defendants’ fraudulent conduct did not end there.  Amendment No. 5 includes outright 

lies about the Administrative Agent’s participation in the Sham Transaction.  Amendment No. 5 

misrepresents that:  

●  “The Administrative Agent and the Consenting Lenders are willing, subject to the 
satisfaction of the conditions precedent to effectiveness set forth in Section 4 
hereof, to consent to all amendments, modifications and agreements set forth by 
this Amendment and the Amended Credit Agreement.”  Whereas Clause No. 7 
(emphasis added). This statement is false because the Amendment was not provided 
or even disclosed to the Administrative Agent before December 14.   
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●  “The Administrative Agent shall have received a funds flow in form and 
substance reasonably acceptable to the Administrative Agent and Consenting 
Lenders. . . . Id. § 7 (emphasis added).  But the Administrative Agent never received 
a funds flow, so this statement is yet another misrepresentation.   

●  The Administrative Agent will receive compliance certificates, an opinion from 
counsel, and borrowing requests that were apparently never delivered.  Id.  

The inescapable conclusion from Defendants’ fraudulent conduct – causing the Company 

to issue unauthorized, voidable debt, intentionally trampling on Invesco’s contractual rights, 

trampling on the Administrative Agent’s contractual rights, hiding the amendment for nearly a 

week, and then lying about the Administrative Agent’s role – is that they have no respect for the 

law and the rights of third parties. 

The Court must stop them now.  The Court should (i) enjoin any transactions, 

arrangements, amendments, variations, adjustments, compromises, waivers or settlements under 

or pursuant to the Loan Documents purportedly requiring only the consent or the direction or 

instruction of the Minority Lenders and/or the Equity Sponsor, including but not limited to those 

contemplated in Amendment No. 5, and (ii) direct the Company reinstate Amendment No 4.  

FACTS 

I. The Company Faces Liquidity Shortfall and Debt Maturity Wall Amid Macro 
Headwinds and Supply Chain Pressures.  

In March 2018, Defendant One Rock purchased Robertshaw from Sun Capital Partners 

Inc.  One Rock financed the acquisition through a $510 million first-lien term loan (the “First Lien 

Loan”) and a $110 million second-lien term loan (the “Second Lien Loan”).  The First Lien Loan 

was secured by (i) a first priority security interest in substantially all the present and after-acquired 

tangible and intangible assets of Robertshaw and its subsidiaries (the “Term Loan Priority 

Collateral”) and (ii) a second priority security interest in accounts receivable, inventory, cash 

deposit accounts, and securities and commodity accounts (the “ABL Priority Collateral”).  The 
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Second Lien Loan was secured by a second priority security interest in the Term Loan Priority 

Collateral and a third priority security interest in the ABL Priority Collateral.  To finance its 

operations, the Company also issued a $50 million asset-based lending (“ABL”) facility, maturing 

in December 2023.    

The Company’s financial condition deteriorated in the summer of 2022.  By the fourth 

quarter of 2022, the situation was dire: the Company reported EBITDA of $4.2 million (a 78% 

decline) and revenue of $118 million (a 17% decline).  On December 7, 2022, the Company 

revealed that it was having difficulties satisfying trade payables and had limited working capital. 

Shortly thereafter, the Company retained restructuring advisors to address the Company’s 

dwindling liquidity and near-term ABL maturity wall.  

II. Invesco Provides Rescue Financing in Exchange for Voting Control and Consent 
Rights.  

A. The May 2023 Financing  

In May 2023, Invesco, together with and as member of an ad hoc group of lenders, 

including the Minority Lenders (collectively, the “Ad Hoc Group”), holding 76% of the First Lien 

Loan and 54% of the Second Lien Loan, agreed to provide financing to address the Company’s 

liquidity shortfall.  The parties’ agreement (the “May 2023 Financing”) was memorialized in the 

Credit Agreement.  

Pursuant to the Credit Agreement, the Ad Hoc Group (i) invested $95 million of new money 

in the form of a first-out new money term loan (the “First-Out New Money Term Loan”); (ii) 

exchanged $370 million of their existing First Lien Loan holdings for a second-out term loan (the 

“Second-Out Term Loan”), at par; and (iii) exchanged $65 million of their existing Second Lien 

Loan holdings for a third-out term loan (the “Third-Out Term Loan”), at par.  The remaining 
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portions of the First Lien Loan and Second Lien Loan became subordinated to the First-Out New 

Money Term Loan, Second-Out Term Loan, and Third-Out Term Loan. 

B. Invesco Bargained for Voting Control Over Any Future Restructuring.  

In July 2023, Invesco acquired over 50% of the total First-Out New Money Term Loan and 

Second-Out Term Loan.  In exchange for this sizable investment, the Credit Agreement afforded 

and promised Invesco voting control and consent rights over any restructuring.  Specifically, as a 

majority owner of the senior tranches of debt, Invesco became the sole “Required Lender” under 

the Credit Agreement (Credit Agreement § 1.01).  

The Credit Agreement defines “Required Lenders” as “Lenders having Loans representing 

more than 50.0% of the sum of the total First-Out New Money Term Loans and Second-Out Term 

Loans at such time.”2  Id.  Prior to the Sham Transaction, Invesco owned (i) $73.8 million (62.7%) 

of the $117.7 million First-Out New Money Term Loan, (ii) $183.2 million (49.2%) of the $372.2 

million of the Second-Out Term Loan, and (iii) $59.2 million (81.1%) of the $73 million Third-

Out Term Loan.  Because Invesco owned 52.5% of the sum of the total First-Out New Money 

Term Loan and Second-Out Term Loan, it was the sole “Required Lender” under the Credit 

Agreement.   

As the only “Required Lender,” Invesco had the right (in its sole discretion) to, among 

other things:  

(i) Amend the Credit Agreement (Credit Agreement § 9.02(b)) to modify the negative 
covenants, including those prohibiting the incurrence, issuance, or making of 
Indebtedness (id. § 6.01), Liens (id. § 6.02), Restricted Payments (id. § 6.05), and 
Investments (id. § 6.07);   

(ii) Accelerate the Loans (id. § 7.01);  

 
2  Based on their involvement with the May 2023 Financing, the Minority Lenders were keenly aware of this 

foundational defined term. 
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(iii) Direct the Administrative Agent to exercise remedies upon an Event of Default (id.); 
and 

(iv) Waive an Event of Default (id.). 

Its status as “Required Lender” therefore gave Invesco the right to control any potential future 

restructuring, including the exclusive right to provide additional liquidity, provide the Company 

with waivers, provide DIP financing, and direct the Administrative Agent to credit bid debt if the 

Company sold its assets in Chapter 11.  

III. Invesco Provides Additional Support as the Business Continues to Deteriorate.  

The Company’s business continued deteriorating in the second half of 2023.  At every step, 

Invesco negotiated with the Company and the Equity Sponsor in good faith to provide covenant 

relief and additional financial support. 

On October 5, 2023, pursuant to Amendment No. 1 to the Credit Agreement, Invesco 

provided the Company a 5-day grace period extension for an interest payment the Company missed 

on September 29. 

On October 13, 2023, pursuant to Amendment No. 2, Invesco provided $17 million of 

additional liquidity through incremental first-out term loans and committed to provide $40 million 

more (the “2023 Delayed Draw Term Loan”), subject to due diligence and other conditions.  The 

parties agreed that the Company’s failure to secure additional liquidity via the 2023 Delayed Draw 

Term Loan by November 8, 2023 (the “2023 DDTL Outside Date”) would constitute an Event of 

Default. 

On November 5, 2023, the Company provided Invesco with diligence showing a significant 

liquidity hole and that the Company would not be able to repay its debts as they became due.  The 

Company and its advisors asked Invesco to invest an additional $20 million (on top of the $17 

million it had already provided and the $40 million 2023 Delayed Draw Term Loan commitment). 
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By that point, Invesco had grown suspicious of the Company’s ability to forecast.  Despite its 

reservations, on November 8, pursuant to Amendment No. 3, Invesco gave the Company an 

extension of the 2023 DDTL Outside Date, to November 10.  Absent this extension, the Company 

would have immediately defaulted on its obligations.  Invesco extended the 2023 DDTL Outside 

Date twice more to November 13 to help the Company avoid additional defaults. The Company 

did not enter into the 2023 Delayed Draw Term Loan by November 13, triggering an Event of 

Default.  

By mid-November 2023, the Company was hopelessly insolvent and in default of its 

obligations under the Credit Agreement. Recognizing that bankruptcy was inevitable, on 

November 13, pursuant to Amendment No. 4, Invesco, the Company, and the Equity Sponsor 

agreed to a process that would position the Company for an orderly Chapter 11 filing and avoid 

the harm and disruption of a freefall bankruptcy.  Amendment No. 4 contemplates a value-

maximizing restructuring framework, including (i) key milestones leading up to a Chapter 11 filing 

in January 2024, (ii) a DIP loan provided by Invesco to fund the bankruptcy, and (iii) the secured 

lenders serving as a stalking horse bidders in a sale of substantially all of the Company’s assets 

under Section 363 of the Bankruptcy Code.  

Amendment No. 4 leveraged Invesco’s “Required Lender” status to maximize potential 

recoveries in Chapter 11.  This leverage is precisely what Invesco bargained for when it invested 

substantial time, effort, and money, and incurred the associated risk, to acquire a majority of the 

First-Out New Money Term Loan and Second-Out Term Loan.  

IV. Equity Sponsor And Minority Lenders Execute Sham Transaction To Wrestle 
Control From Invesco And Deprive Invesco of the Benefit of its Bargain.  

While Invesco was working in good faith with the Company and providing additional 

liquidity to forestall a freefall bankruptcy filing, Defendants plotted to strip Invesco of the 
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Required Lender status it bargained for.  

Section 6.01 of the Credit Agreement prohibited the Loan Parties from issuing new debt to 

refinance the First-Out New Money Term Loan without Invesco’s consent.  While Invesco does 

not know all the details of the Sham Transaction because the Company concealed them, 

Amendment No. 5 outlines the basic steps of Defendants’ scheme, which occurred simultaneously: 

(i) First, Defendants caused the Sham Entity (created for the purpose of consummating the 
Sham Transaction) to make an equity contribution (funded by the Equity Sponsor and 
Minority Lenders) to Robertshaw. 

(ii) Second, Robertshaw used the supposed equity contribution to repay all but $93,000 of 
the First-Out New Money Term Loan.  After the First-Out New Money Term Loan was 
repaid, Invesco purportedly lost its “Required Lender” status: the Minority Lenders 
now purportedly had the requisite votes to amend the Credit Agreement to permit 
Robertshaw to incur incremental first-out debt.  

(iii) Third, Robertshaw immediately incurred the Sham First-Out Term Loan in the amount 
of $218 million and used the proceeds of that loan to repay the “equity contribution” 
by the Sham Entity.  

The equity contribution had no economic substance: its sole purpose was to circumvent the Credit 

Agreement’s unambiguous prohibition against incurring additional debt to refinance Invesco’s 

First-Out New Money Term Loan without Invesco’s consent.  No rational investor, including the 

Company’s own private equity sponsor, would have made an equity contribution behind the 

Company’s mountain of debt, which is why the Sham Transaction involved an instantaneous 

conversion of the purported equity contribution into debt.  Indeed, S&P Global, a leading credit 

rating agency, described the transaction as a debt for debt swap, in which the Company “replaced” 

it $50 million ABL and $117 million First-Out New Money Term Loan with the $218 million Sham 

First-Out Term Loan.  Ex. A at 1.         

ARGUMENT 

A movant is entitled to a temporary restraining order and a preliminary injunction if it 

shows that: (1) it has a likelihood of success on the merits, (2) it will suffer irreparable harm absent 
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injunctive relief, and (3) the balance of the equities tips in its favor. See Doe v. Axelrod, 73 N.Y.2d 

748, 750 (1988).  An immediate temporary restraining order is appropriate where the movant will 

suffer “immediate and irreparable injury, loss or damage…unless the defendant is restrained before 

the [preliminary injunction] hearing can be had.”  CPLR § 6301.  A temporary restraining order 

“may be granted without notice.” Id. § 6313. 

Plaintiff satisfies all these criteria.  

I. Plaintiff is Likely to Succeed on the Merits.   

Defendants have not closed the Sham Transaction because several of the conditions 

precedent to effectiveness of Amendment No. 5 have not occurred.  Amendment No. 5 explicitly 

requires, as a condition precedent, that the Administrative Agent (i) execute the Amendment (id. § 

7(a)), (ii) receive an opinion from counsel (id. § 7(e)), (iii) receive compliance certificates (id. § 

7(g)), (iv) receive a Borrowing Request (id. § 7(h)), and (v) receive a funds flow (id.).  The 

Administrative Agent has not consented to the Sham Transaction, executed Amendment No. 5, or 

received any of the documents required as conditions precedent.  Amendment No. 5 is therefore 

ineffective by its terms, and the Sham First-Out Term Loan is unauthorized, voidable debt.  

Plaintiff seeks to enjoin Defendants from consummating the Sham Transaction as a breach 

of the Credit Agreement, a breach of the covenant of good faith and fair dealing, and as a fraudulent 

conveyance.  Plaintiff need not show “certainty of success” to demonstrate a likelihood of success 

on the merits.  Bingham v. Struve, 184 A.D.2d 85, 89 (1st Dept. 1992).  Rather, “a prima facie 

showing of a right to relief is sufficient.” McLaughlin, Piven, Vogel, Inc. v. W.J. Nolan & Co., 114 

A.D.2d 165, 172-73 (2d Dept. 1986); see also Akos Realty Corp. v. Vandemark, 157 A.D.2d 632, 

634 (1st Dept. 1990).  
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A. Plaintiff Has Made a Prima Facie Showing That The Sham Transaction 
Breached the Credit Agreement. 

The Sham Transaction clearly and unequivocally breached at least three separate provisions 

of the Credit Agreement.  

First, the Sham Transaction violated Section 6.01 of the Credit Agreement which, subject 

to narrow exceptions not applicable here, provides that the Loan Parties “shall not directly or 

indirectly, create, incur, assume or otherwise become or remain liable with respect to any 

Indebtedness.”  Credit Agreement § 6.01 (emphasis added).  “Indebtedness” is defined broadly to 

include, among other things, “all indebtedness for borrowed money.”  Id. § 1.01.  The inclusion of 

the “directly or indirectly” modifier confirms that Section 6.01 prohibits Defendants’ attempt to 

cause the Company to indirectly incur debt via the sham equity contribution.  See Farrugia v. 1440 

Broadway Assocs., 163 A.D.3d 452, 456 (1st Dept 2018) (“indemnification provision is written in 

broad terms,” including extending to liabilities arising “directly or indirectly”); see also Klein Coat 

Corp. v. Peretz, 4 Misc. 2d 341, 344 (Sup. Ct. N.Y. Co., 1956) (describing arbitration agreement 

with the phrase “directly or indirectly” as “very broad, comprehensive and all-inclusive terms”). 

Second, the Sham Transaction violated Section 9.02(b)(A)(9) of the Credit Agreement, 

which prohibits amendments “authoriz[ing] additional Indebtedness that would be issued under 

the Loan Documents for the purpose of influencing the voting threshold” without Invesco’s 

consent.  That is exactly what Defendants did: they designed a Sham Transaction to disenfranchise 

Invesco and deprive it of Required Lender status.  

Section 9.02(b) provides that the Credit Agreement may not be “waived, amended or 

modified, except. . .pursuant to an agreement or agreements in writing entered into by the 

Borrowers and the Required Lenders.”  Credit Agreement § 9.02(b).  Some of the Lenders’ rights 

– like that in Section 9.02(b)(A)(9) described above – however, are considered so fundamental that 
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50% consent is insufficient to effectuate a waiver, amendment, or modification of those rights. 

These so called “sacred rights” require the consent of all Lenders who are adversely affected by 

such changes.  Defendants should not be allowed to trample on Invesco’s “sacred right,” designed 

specifically for the purpose of preventing Lender disenfranchisement.  

That Robertshaw repaid Invesco’s debt with the proceeds of a sham equity contribution 

rather than “Indebtedness” is irrelevant.  The Sham Transaction must be viewed as a single, 

integrated transaction that refinanced the First-Out New Money Term Loan with the proceeds of 

the Sham First-Out Term Loan.  See Fernandez v. Cohen, 110 A.D.3d 557, 558 (1st Dept 2013) 

(“[a]greements executed at the same time, by the same parties, and for the same purpose. . .are, in 

the eye of the law, one instrument”).  Indeed, S&P Global downgraded Range Parent’s credit rating 

because the rating agency determined that the Sam Transaction was a “debt-restructuring 

transaction” that “replaced [the] $50 million asset-based lending (ABL) facility and existing $117 

million first-out super priority lending facility with a $218 million first-out facility.”  Ex. A at 1 

(emphasis added).  S&P Global concluded that the transaction “is distressed and tantamount to a 

default because the incremental first-out debt effectively alters the priority for the remaining 

second through fifth-out term loan facilities.”  Id.   

    Third, the Sham Transaction violated Section 9.02(b)(C)(1) of the Credit Agreement, 

which requires the consent of Lenders owning more than 75% of the sum of the total First-Out 

New Money Term Loan and Second-Out Term Loan to subordinate the Term Facility to any other 

Indebtedness.  Had Defendants fully repaid the First-Out New Money Term Loan, they would have 

needed Lenders owning more than 75% of the Second-Out Term Loan to consent to subordinating 

their Second-Out Term Loan holdings to the Sham First-Out Term Loan.  Because Invesco owns 

almost 50% of the Second-Out Term Loan, the vote almost certainly would have failed.  
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Defendants attempted to circumvent this problem by leaving $93,000 of the First-Out New 

Money Term Loan outstanding.  Defendants presumably contended that, so long as any amount of 

First-Out New Money Term Loan remained outstanding, the Company could incur the Sham First-

Out Term Loan as incremental first-out term loan debt with the consent of only a simple majority 

of the Lenders owning the Second-Out Term Loan and the nominal amount of First-Out New Term 

Loan still outstanding.  By contrast, if the entire First-Out New Money Term Loan had been repaid 

in full, issuing the Sham First-Out Term Loan would have required the consent of more than 75% 

of the Lenders owning the Second-Out Term Loan because the Sham First-Out Term Loan would 

have subordinated the remaining tranches.  

In other words, according to Defendants, if $1,000,000 of the Second-Out Term Loan and 

$1 of the First-Out New Money Term Loan remain outstanding, the Company can incur additional 

first-out debt with the consent of Lenders owning more than $500,000.5 of the Second-Out Term 

Loan (i.e. more than 50% of the combined total of First-Out and Second-Out Term Loan 

outstanding).  By contrast, if $1,000,000 of the Second-Out Term Loan remains outstanding but 

the First-Out New Money Term Loan has been repaid in full, incurring first out debt would require 

the consent of Lenders owning more than $750,000 of the Second-Out Term Loan (i.e. 75% of the 

Second-Out Term Loan outstanding).  

The Court should reject Defendants’ absurd interpretation of the Credit Agreement.  See 

Macy’s Inc. v. Martha Stewart Living Omnimedia, Inc., 127 A.D.3d 48, 54 (1st Dept 2015) (“It is 

well settled that a contract should not be interpreted to produce an absurd result, one that is 

commercially unreasonable, or one that is contrary to the intent of the parties.”).  Plaintiff has made 

a prima facie showing that there is only one reasonable interpretation of Section 9.02(b)(C)(1) as 

applied to the facts alleged in the Complaint: the provision required that Lenders owning more 
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than 75% of the sum of the First-Out New Money Term Loan and Second-Out Term Loan consent 

to the issuance of additional first-out debt.  

B. Plaintiff Has Made a Prima Facie Showing That The Sham Transaction 
Breached The Implied Covenant of Good Faith and Fair Dealing.  

“[A] covenant of good faith and fair dealing” is “[i]mplicit in all contracts” and implies 

“any promises which a reasonable person in the position of the promisee would be justified in 

understanding were included.”  Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389 (1995).  This 

includes covenants not to “do anything which will have the effect of destroying or injuring the 

right of the other party to receive the fruits of the contract,” and “not to act arbitrarily or irrationally 

in exercising . . . discretion.”  Id.  Thus, a claim for breach of the covenant of good faith and fair 

dealing may be brought “where one party’s conduct, though not breaching the terms of the contract 

in a technical sense, nonetheless deprived the other party of the benefit of its bargain.”  CSI Inv. 

Partners II, L.P. v. Cendant Corp., 507 F. Supp. 2d 384, 425 (S.D.N.Y. 2007).  

 Even if Robertshaw and the Minority Lenders have not breached the terms of the Credit 

Agreement “in a technical sense,” as described above, they knowingly and in bad faith deprived 

Invesco of the fruits of its bargain by (i) concocting a sham equity contribution devoid of economic 

substance to circumvent Sections 6.01 and 9.02(b)(A)(9) of the Credit Agreement, (ii) leaving a 

nominal amount of First-Out New Money Term Loan outstanding to circumvent Section 

9.02(b)(C)(1) of the Credit Agreement, and (iii) failing to disclose the details of the Sham 

Transaction to the Administrative Agent and misrepresenting the Administrative Agent’s 

involvement in, and consent to, the Sham Transaction.   

Courts have routinely rejected similar schemes that exploit technicalities in loan documents 

to undermine a lender’s reasonable commercial expectations. See, e.g., LCM XXII Ltd. v. Serta 

Simmons Bedding, LLC, 2022 WL 953109, at *15 (S.D.N.Y. Mar. 29, 2022) (sustaining claim 
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where defendant “systematically combed through the Agreement tweaking every provision that 

seemingly prevented it from issuing a senior tranche of debt, thereby transforming a previously 

impermissible transaction into a permissible one.”); ICG Global Loan Fund 1 DAC v. Boardriders, 

Inc., 2022 WL 10085886, at *9 (Sup. Ct. N.Y. Cty. Oct. 17, 2022) (sustaining claim where 

“Transaction was carried out in secret” and defendants “abused their ability to amend the Credit 

Agreement to effectuate the Transaction” to “deprive plaintiffs of the benefit of their bargain, i.e., 

pro rata distribution of loan repayments, in bad faith.”); Ex. H (Octagon Credit Investors, LLC v. 

NYDJ Apparel LLC, No. 656677/2017 (Sup. Ct. N.Y. Cty. 2017) (in action where 

lenders asserted that a borrower and favored lenders breached covenant by amending the credit 

agreement “to elevate the priority of the [favored lenders’ loans] . . . over [the plaintiffs’] term 

loans,” the court held that “the reasonable commercial expectations of ... lenders” are undermined, 

and the implied covenant breached, where “some of the lenders get[] together and say[] look, if 

we don't tell the other guys what we're doing, we can cut them out of the picture.”).) 

C. Plaintiff Has Made a Prima Facie Showing That The Sham Transaction is 
Voidable as an Intentional Fraudulent Transfer.  

A transfer made “with actual intent to hinder, delay or defraud any creditor of the debtor” 

is voidable as an actual fraudulent transfer.  N.Y. Debt. & Cred. Law § 273(a)(1) (McKinney). 

Here, Defendants’ intent to hinder, delay or defraud Invesco is evident from the presence of 

multiple badges of fraud expressly recognized by statute and state and federal courts across the 

country, including that: 

(i) the Sham Transaction involved transfers to the Equity Sponsor, who is the Company’s 
insider and stood on both sides of the transaction and exercised control over the Company 
to ensure the completion of the Sham Transaction to the exclusion of potential financing 
alternatives (id. § 273(b)(1)); 

(ii) the transfers made and obligations incurred by the Company in connection with the Sham 
Transaction were concealed from Invesco and from the Administrative Agent (id. § 
273(b)(3));  
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(iii) the Company utilized the Sham Transaction to remove assets (id. § 273(b)(7)). Before 
the Sham Transaction, Plaintiff enjoyed status as a senior lender holding the First-Out 
New Money Term Loan and voting control and consent rights as Required Lender under 
the Credit Agreement.  By eviscerating those rights and diverting them to the Minority 
Lenders, the Company removed assets previously available to Plaintiff and transferred 
them exclusively to the Minority Lenders; and  

(iv) the Sham Transaction occurred while the Company was indisputably insolvent (id. § 
273(b)(9)).  

As shown through multiple badges of fraud, the transfers made and obligations incurred by 

the Company in the Sham Transaction were made with the intent to hinder, delay or defraud 

Plaintiff.  Plaintiff has therefore made a prima facie showing that the Sham Transaction is voidable 

under New York law. 

D. Plaintiff Has Made a Prima Facie Showing That The Sham Transaction is 
Voidable as a Constructive Fraudulent Transfer. 

A transfer made or obligation incurred is voidable as a constructive fraudulent transfer if 

the debtor made the transfer or incurred the obligation “without receiving reasonably equivalent 

value in exchange for the transfer or obligation” and the debtor “was engaged or was about to 

engage in a business or a transaction for which the remaining assets of the debtor were 

unreasonably small in relation to the business or transaction” or “intended to incur, or believed or 

reasonably should have believed that the debtor would incur, debts beyond the debtor's ability to 

pay as they became due.”  N.Y. Debt. & Cred. Law § 273(a)(2) (McKinney). 

The Sham Transaction easily meets each of these criteria.  The Company was indisputably 

insolvent at the time of the Sham Transaction and was unable to pay its debts as they became due. 

For the reasons alleged herein and in the Complaint, the equity contribution that funded the 

repayment of the First-Out New Money Term Loan was a sham devoid of any economic substance. 

But if the Court finds that the equity contribution was not illusory, then the Sham Transaction is 

voidable as a constructive fraudulent transfer because the Company’s repayment of the equity 
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contribution as it if were debt is akin to a dividend for which the Company received no 

consideration.  See In re Tops Holding II Corp., 646 B.R. at 657 (“Unless a dividend is a form of 

compensation for services rendered or property conveyed – not alleged here – it is by definition a 

distribution with respect to an owner’s equity interest and therefore a conveyance without fair 

consideration, indeed without any consideration.”) (emphasis in original).  

II. Plaintiff Will Suffer Immediate and Irreparable Harm if Defendants Are Permitted 
to Consummate the Sham Transaction.  

Irreparable harm is an injury that is “imminent, not remote or speculative” and “incapable 

of being fully remedied by monetary damages.”  Madden Int’l, Ltd. v. Lew Footwear Holdings Pty 

Ltd., 50 Misc. 3d 1210(A), at *6 (Sup. Ct. N.Y. Cty. 2016), aff’d, 143 A.D.3d 418 (1st Dept 2016). 

An irreparable injury is established – and injunctive relief justified – where “the harm in question 

cannot be undone.”  Peyton v. PWV Acquisition LLC, 39 Misc. 3d 1228(A) (Sup. Ct. N.Y. Cty. 

2013). 

If the Sham Transaction is permitted to close, it will cause Plaintiff irreparable harm by  

depriving Plaintiff of (i) voting control and consent rights over the Company’s restructuring, (ii) 

the benefits of Amendment No. 4, which would have afforded it with significant ownership of the 

Company in the proposed restructuring transaction, and (iii) exclusive rights to participate in 

transactions that are typically afforded only to “Required Lenders.”  The loss of these rights – 

control and consent, participation in future transactions, and exclusive investment opportunities – 

has no quantifiable value and is therefore not fully compensable in money damages. 

The law is clear that Plaintiff’s “loss of a bargained-for contractual right of control can 

constitute irreparable harm.”  See Bank of Am., N.A. v PSW NYC LLC, Index No. 651293/2010, 

2010 WL 4243437, at *10 (N.Y. Sup. Ct. Sept. 16, 2010); see also Yemini v. Golberg, 876 

N.Y.S.2d 89 (2d Dep’t 2009) (holding that because “control and management” of a corporation 
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and its holdings were at stake, money damages were insufficient); see also Trilogy Portfolio Co. 

v. Brookfield Real Estate Financial Partners, LLC, C.A. No. 7161-VCP, 2012 WL 120201, *1 

(Del. Ch. Jan. 13, 2012) (enjoining restructuring of a mortgage loan where the challenged 

transaction would have “invert[ed] the bargained-for priority of the Loan Agreement” and 

benefitted one of the junior-most lenders at the expense of senior lenders in direct contravention 

of the operative agreements); Global Switching, Inc. v. Kasper, 2006 WL 385315, at *3 (E.D.N.Y. 

Feb. 17, 2006) (holding that plaintiffs suffered irreparable harm where they had lost a “measure of 

control” over their business); Telcom-SNI Investors, L.L.C. v. Sorrento Networks, Inc., No. CIV. 

A. 19038-NC, 2001 WL 1117505, *9 (Del. Ch. Sept. 7, 2001) (“The denial of the leverage which 

Plaintiffs reasonably believed they had secured through their bargain restructures the commercial 

relationship between Plaintiffs and [the Corporation] and constitutes a harm that cannot be 

measured by money damages.”).  

Here, Plaintiff not only bargained for voting control under the Credit Agreement, but also 

leveraged that control to negotiate Amendment No. 4, which dictated the terms of an anticipated 

restructuring in Chapter 11.  Amendment No. 4 provides for (i) key milestones leading up to a 

Chapter 11 filing in January 2024, (ii) a DIP loan to be provided by Invesco, and (iii) Plaintiff 

serving as a stalking horse bidder in a sale of substantially all of the Company’s assets.  The Sham 

Transaction would not only deprive Plaintiff of voting and consent rights: Plaintiff, the Company, 

and the Equity Sponsor already had a deal in place to consummate a restructuring that the Sham 

Transaction would eviscerate.  This is exactly the kind of “intrinsic value” that cannot be quantified 

in money damages.  See Wisdom Import Sales Co. v. Labatt Brewing Co., 339 F.3d 101 (2d Cir. 

2003) (explaining that voting and control rights have “intrinsic value” and granting injunctive 

relief where plaintiff had “expressly negotiated for and received the right to veto certain 
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transactions with which it disagreed”); see also Oracle Real Estate Holdings I LLC v. Adrian 

Holdings Co. I, LLC, 582 F. Supp. 2d 616, 625 (S.D.N.Y. 2008) (holding that loss of unique, 

bargained-for contractual voting control rights constituted “irreparable harm.”); Empresas 

Cablevision, S.A.B. de C.V. v. JPMorgan Chase Bank, N.A., 680 F.Supp.2d 625, 633 (S.D.N.Y. 

2010), aff’d 381 Fed. Appx. 117 (2d Cir. 2010) (finding irreparable harm where proposed 

participation agreement would have “emasculate[ed]” plaintiff’s veto rights over any assignment 

of a loan” and finding that “this sort of injury is irreparable as a matter of law.”); Audubon Levy 

Investors, LP v. East West Realty Ventures, LLC, CV09-4576 (ADS) (WDW), 2010 WL 11651600, 

at *3 (E.D.N.Y. Feb. 18, 2010) (finding that provision in agreement permitting plaintiff to remove 

defendant as manager of limited liability company had “intrinsic value” and irreparable harm 

would result absent enforcement of the provision). 

But even if Plaintiff’s contractual rights under the Credit Agreement and Amendment No. 

4 had no “intrinsic value” and the loss of such rights were fully compensable in money damages, 

the Sham Transaction will almost certainly cause Plaintiff irreparable harm because Plaintiff is 

unlikely to receive any meaningful recovery on account of its subordinated debt from the 

indisputably insolvent Robertshaw.  See Brenntag Int’l Chems., Inc. v. Bank of India, 175 F.3d 245, 

250 (2d Cir. 1999) (explaining that courts have “excepted from the general rule regarding monetary 

injury situations involving obligations owed” by insolvents or parties facing insolvency.); see also 

Pamlab v. Macoven Pharm., 881 F. Supp. 2d 470, 476 (S.D.N.Y. 2012) (citing CRP/Extell Parcel 

I.L.P. v. Cuomo, 394 Fed. App’x 779, 781 (2d Cir. 2010) (irreparable harm exists where a 

“judgment would likely be uncollectible by virtue of . . . insolvency”).  

III. The Balance of Equities Favors Plaintiff. 

The balance of equities unquestionably favors Plaintiff.  Defendants orchestrated a Sham 

Transaction in bad faith to deprive Plaintiff of the benefit of its bargain under the Credit Agreement 
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and Amendment No. 4.  Defendants’ actions were so egregious that the Administrative Agent 

resigned in protest. It would be inherently unjust to permit Defendants to benefit from their 

misconduct at Plaintiff’s expense.   

The requested injunction will not cause any harm to (i) the Minority Lenders, who are 

entitled only to the rights for which they bargained under the Credit Agreement, (ii) One Rock, an 

out-of-the-money equity sponsor who is not entitled to any recovery from an insolvent 

Robertshaw, or (iii) Robertshaw, which Invesco has supported and will continue to support through 

a value-maximizing restructuring that honors the payment priorities Lenders agreed to pursuant to 

the Credit Agreement and related Loan Documents.  Conversely, absent an injunction, Plaintiff 

will be significantly harmed, as it will be permanently deprived of its rights under the Credit 

Agreement, Amendment No. 4, and of its opportunity to collect from the Company.  Plaintiff 

should not be required to sit idly by while its assets are diverted to junior lenders and equity holders 

via the Sham Transaction.  See, e.g., In re Estate of Kalichman, 31 A.D.3d 1066, 1069 (3d Dept. 

2006) (“[P]etitioner’s concern that the assets would be dissipated absent the preliminary injunction 

is well taken.”). 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff requests that the Court: 
 

1) Enjoin any transactions, arrangements, amendments, variations, adjustments, 

compromises, waivers or settlements under or pursuant to the Loan Documents 

purportedly requiring only the consent or the direction of the Minority Lenders 

and/or the Equity Sponsor, including but not limited to those in Amendment No. 5;  

2) Enjoin the execution of Amendment No. 5 by any Administrative Agent (or 

successor thereto or assignee thereof);  

3) Reinstate Amendment No. 4 to the Credit Agreement; 
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4) Grant Plaintiff all costs and disbursements of this action, together with attorneys’ 

fees; and 

5) Order such other and further relief as this Court may deem just and proper. 

 

Dated: New York, New York 
 December 20, 2023 

Respectfully submitted, 

GLENN AGRE BERGMAN & FUENTES LLP 
 

 By: /s/ Andrew K. Glenn  

 
Andrew K. Glenn 
Michael Paul Bowen  
Olga L. Fuentes-Skinner   
Shai Schmidt  
Agustina Berro  
 
1185 Avenue of the Americas, 22nd Floor 
New York, New York 10036 
Tel: (212) 970-1600 
aglenn@glennagre.com  
mbowen@glennagre.com    
ofuentes@glennagre.com 
sschmidt@glennagre.com  
aberro@glennagre.com  
 
Attorneys for Plaintiff 
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RULE 202.8-b CERTIFICATION 

               The undersigned counsel hereby certifies pursuant to 22 NYCRR 202.8-b that the 

foregoing document, exclusive of caption, table of contents, table of authorities, and signature 

block, has a word count of 6937 and complies with the word limit of this rule.  

 
/s/ Andrew K. Glenn  
Andrew K. Glenn  
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1 

 

PRELIMINARY STATEMENT AND SUMMARY OF REPLY 

 

Although they dance around the issue, the Debtors and PTL Lenders 

(collectively, “Appellees”) do not directly confront or challenge the Bankruptcy 

Court’s conclusion that the Plan Indemnity is “virtually identical” to the disallowed 

Prepetition Indemnity.1  ROA.23-20363.20499.  Nor do they seriously contest that 

the Prepetition Indemnity was properly disallowed under section 502(e)(1)(B) of the 

Bankruptcy Code.  See Debtors Br. at 18; PTL Br. at 46-47.  Nor do they dispute 

why section 502(e)(1)(B) disallows contingent indemnity obligations—to avoid 

duplicate recoveries on what amounts to the same debt, to resolve contingent claims, 

and to assist with a debtor’s reorganization by eliminating contingent obligations.  

Rather, their theory is that, notwithstanding section 502(e)(1)(B) and the policies it 

promotes, they may override what the Code proscribes so long as doing so is 

packaged in the form of a “settlement.” 

But the record demonstrates that the Plan Indemnity was not, in fact, the 

product of any legitimate settlement.  It was a last-minute giveaway concocted after 

it became clear that the Prepetition Indemnity could not survive.  And even if the 

Plan Indemnity were the product of an actual settlement, parties in a bankruptcy case 

may not by settlement override substantive limitations that the Bankruptcy Code 

 
1 Capitalized terms not defined herein shall have the meanings ascribed to them in 

Citadel Br., Case No. 23-20363, ECF 70. 



 

2 

imposes, and certainly may not do so in a manner that imposes substantive burdens 

on others such as Citadel.   See Dunlap v. Sentry Fin. Co. (In re Johnston), 376 B.R. 

611, 613 (Bankr. W.D.Ky. 2007) (“two parties may not ‘settle’ the interest of a third 

non-agreeing party.”).  In disallowing a creditor’s contingent indemnity claim, 

section 502(e)(1)(B) protects other creditors from a debtor’s payment of duplicate 

claims, unresolved debts, and the burden of contingent indemnity liabilities.  The 

Plan Indemnity plainly thwarts these statutory objectives.  

In addition, the Plan Indemnity runs afoul of section 1123(a)(4).  That is 

because the Plan Indemnity confers a potentially enormous benefit on the PTL 

Lenders at the expense of parties such as Citadel who did not participate in the 2020 

Transaction, have not been sued, and can realize no benefit from the indemnity 

provision.  Appellees hypothesize that Citadel “might” derive some benefit from the 

Plan Indemnity, Debtors Br. at 29-30; PTL Br. at 58-59, but that speculation is 

nonsensical.  The Plan Indemnity burdens Citadel as a current equity owner of the 

Debtors by holding over the Debtors’ heads a potentially ruinous indemnity liability. 

Critically, the Plan Indemnity is a form of insurance for the PTL Lenders in 

the event the PTL Lenders are found liable to the Excluded Lenders arising from the 

PTL Lenders’ participation in the 2020 Transaction.  Like any other form of 

insurance, it cannot benefit someone like Citadel who will have no occasion to make 

a claim under its terms.  Appellees’ contention that the Plan Indemnity benefits 



 

3 

everyone in Classes 3 and 4 alike is tantamount to contending that an offer of 

homeowners’ insurance benefits everyone in a class even though only half the class 

owns homes.  It obviously does not.  Worse, the effect of the Plan Indemnity is to 

force parties such as Citadel to shoulder the cost if the indemnity is triggered.  That 

is not equal treatment. 

Section 1123(a)(4) directs in plain terms that “a plan shall . . . provide the 

same treatment for each claim . . . of a particular class,” with one exception:  “unless 

the holder of a particular claim . . . agrees to a less favorable treatment of such 

particular claim . . . .”  Appellees do not dispute that the Plan Indemnity constitutes 

plan treatment.  See Debtors Br. at 28 (conceding the point).  And clearly Citadel did 

not agree to accept less favorable treatment than what is provided to the PTL 

Lenders; Citadel vigorously objected to the disparity.  Nonetheless, Appellees 

contend once again that the special benefit the Plan Indemnity confers on the PTL 

Lenders is justifiable as a settlement—that parties such as the PTL Lenders may 

agree to better treatment in exchange for their support for the plan.  But that is 

exactly what section 1123(a)(4) forbids.   

As explained in the legislative history:  “The plan must provide the same 

treatment for each claim . . . of a particular class, unless the holder of a particular 

claim . . . agrees to different, but not better, treatment of his claim . . . .”  H.R. Rep. 

No. 95-595,  at 406 (1977) (emphasis added).  The reason for this is because offering 







































 

22 

attempting to show feasibility, and because the Plan Indemnity is potentially ruinous, 

the Bankruptcy Court erred in finding the Plan to be feasible with the indemnity 

outstanding.  See, e.g., Pizza of Hawaii, Inc. v. Shakey’s, Inc. (In re Pizza of Hawaii), 

Inc., 761 F.2d 1374, 1382 (9th Cir. 1985) (affirming finding of non-feasibility 

because debtor failed to estimate the amount of a contingent claim). 

Under the correct standard, the Bankruptcy Court was required to evaluate, 

based on the evidence, both the likelihood of the Plan Indemnity being triggered and 

the effects if it were.  See Citadel Br. at 42-43.  But the only evidence the Debtors 

offered was that the Debtors did not conduct this analysis, despite admitting in court 

that if the Excluded Lenders are successful in their litigation against the PTL 

Lenders, and the PTL Lenders collect on the Plan Indemnity, the Debtors face the 

risk of another bankruptcy proceeding.17  The Debtors’ witnesses specifically 

acknowledged that, if the Plan Indemnity is triggered, the resulting liability would 

“be very, very large,”18 “possibly approaching a billion dollars,”19 and “could clearly 

imperil the company.”20 

 
17 ROA.23-20363.26046. 

  
18 ROA.23-20363.26926:2-3. 

 
19 ROA.23-20363.26940:16-21. 

 
20 ROA.23-20363.26937:23. 
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