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ABSTRACT  
 

In recent years, an increasing number of mass tort defendants have used 

bankruptcy to address crushing litigation exposure. Through a plan of 

reorganization, well-advised debtors facing billions in potential liability can 

impose binding terms on all claimants that would be unavailable in any other 

forum. The Bankruptcy Code places important democratic checks on debtors, 

including a mandatory voting process and imposition of minimum creditor 

approval thresholds. This is especially meaningful in mass tort cases, where 

claimants’ desire for justice and a day in court is an uneasy juxtaposition with 

Chapter 11’s twin objectives of preserving value and equitably distributing 

assets.  

Bankruptcy stakeholders and the general public operate under conflicting 

myths about the voting process. Those suspicious of bankruptcy voting blame 

lawyers and claims agents for a rigged system, while supporters tout the 

independence and efficiency of modernized solicitation norms. As is often the 

case, the truth lies somewhere in between. Despite the critical role of voting in 

Chapter 11 cases, scholars have dedicated little attention to how democracy 

actually works in mass tort bankruptcy and the various ways it can (and cannot) 

be manipulated. 

This Article examines voting in mass tort bankruptcies, starting from the 

perspective of survivors in the Boy Scouts of America case. While the victim-

centered perspective on mass tort democracy is not well developed in 

bankruptcy literature, it takes inspiration and guidance from a long line of legal 

scholarship emphasizing the importance and value of surfacing the too-often-

hidden human side of legal processes.1 In cases riddled with voting controversy, 

 
* Associate Professor, Emory University School of Law. Appreciation is due to many who 

offered comments on this project over the last few years. Special thanks to Jay Westbrook for 

encouraging me to continue viewing this issue through the voices of real people; to Vince 

Buccola, Tony Casey, Jared Ellias, Pamela Foohey, and Melissa Jacoby for helpful feedback at 

various points along the way; and last but not least, to the many participants who engaged and 

commented at the Corporate Restructuring & Insolvency Seminar, the Global Rising Bankruptcy 

Scholars’ Workshop, the Financial Restructuring Roundtable, the BYU/University of Chicago 

Winter Bankruptcy Conference, and to faculty workshop participants at the University of 

Tennessee College of Law. 
1 See, e.g., Justin Weinstein-Tull, The Experience of Structure, 55 ARIZ. ST. L.J. 1513, 1533 

(2024) (assessing how the Supreme Court encounters the lived experience of the doctrinal 

subject matter they decide through “experiential information” like “voices briefs”); Amna A. 
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letters to the court show just how significant a vote may be to mass tort 

claimants. This Article is among the first to confront common misconceptions 

about bankruptcy voting and set the story straight. Most importantly, it identifies 

ways to modify the status quo that would meaningfully improve the democratic 

process in mass tort cases. 

 

TABLE OF CONTENTS 
Abstract ............................................................................................................ 1 
Introduction ...................................................................................................... 3 
I. Claimant Letters: Voting in the Boy Scouts of America Bankruptcy and 

Beyond ...................................................................................................... 8 
A. Stories From the Docket: Boy Scouts of America 9 
B. Challenges and Controversy in Other Cases 19 
C. The Value of Voting 23 

II. Democracy in Mass Tort Bankruptcies..................................................... 25 
A. The Chapter 11 Playbook 25 

1. Delay and Settle .......................................................................... 25 
2. Channel and Release ................................................................... 26 

B. Voting in Mass Tort Cases 27 
III. Voting Myths Versus Reality.................................................................... 29 

A. Perception of Unfairness in Plan Solicitation 29 
1. Classification Games .................................................................. 29 
2. Valuation for Voting Purposes ................................................... 30 
3. Notice, Access, and Accountability ............................................ 32 

B. Misconceptions of the Masses: Voting Blends Efficiency and 

Integrity 32 
1. Balancing Costs and Process ...................................................... 32 
2. Independence and Impartiality ................................................... 33 

C. Identifying Legitimate Threats and Pinpointing the Source 34 
1. Debtors ....................................................................................... 34 
2. Claims Agents ............................................................................ 35 
3. Committees ................................................................................. 37 
4. Plaintiffs’ Attorneys ................................................................... 38 
5. Other Stakeholders ..................................................................... 40 

IV. Fortifying Democracy for Mass Tort Bankruptcies .................................. 40 
A. The Claims Master 41 
B. Confirmation Requirements 41 

1. Presumption of Claims Process .................................................. 41 

 
Akbar et al., Movement Law, 73 STAN. L. REV. 821, 859 (2021) (deploying the method in the 

study of social movements); Katharine T. Bartlett, Feminist Legal Methods, 103 HARV. L. 

REV. 829, 863–64 (1990) (exploring “conscious raising” in the feminism realm). 



3                                   MASS TORT DEMOCRACY       DRAFT 

       

 

   

 

2. Minimum Claimant Participation Thresholds ............................ 43 
C. Reputation Boosters 43 

1. Estimation Backstop ................................................................... 43 
2. Tabulation Audits ....................................................................... 44 

D. Checks on Attorneys and Claims Administration 44 
1. Conditional Rewards .................................................................. 44 
2. Solicitation Packet and Ballot Reform ....................................... 45 

Conclusion ....................................................................................................... 45 
 

INTRODUCTION 

 

Voting 'no' does nobody any good at all. Vote ‘yes’ and 

everybody will get compensation . . . You vote ‘no,’ in my opinion, 

you’re going to be in litigation for five to ten years. You’re not 

going to see any money. You vote ‘no,’ $1.8 billion goes away 

and we start from scratch. 

 

Ken Rothweiler, Co-Founder of Coalition for Abused Scouts for 

Justice (discussing the Boy Scouts of America plan).2 

 

I personally wouldn’t vote for any plan that allows this 

organization to still run and operate, possibly to do it all again. 

But, I am one small voice in a crowd of many. Most of us will 

only see a small fund that is supposed to make all the hell that we 

endured better, and make our attorneys quite wealthy. Please 

don’t let these people off so easily. The only way some form of 

justice will ever happen is if they liquidate everything. The world 

will know the price to victimize the helpless. Please give us hope. 

Give the majority what we need, some healing. 

 

Claimant Letter to Chief Judge Silverstein in the Boy Scouts of 

America bankruptcy3  

 

In 2020, facing hundreds of lawsuits across the nation alleging horrific 

sexual abuse spanning decades, the Boy Scouts of America (“BSA”) filed for 

 
2 Jay Tokasz, Former Boy Scouts Voting on $1.8 Billion Bankruptcy Plan to Settle Abuse Claims, 

THE BUFFALO NEWS (Nov. 1, 2021), https://buffalonews.com/news/local/former-boy-scouts-

voting-on-1-8-billion-bankruptcy-plan-to-settle-abuse-claims/article_62137932-390d-11ec-

92e0-cb122fc8fa11.html  
3 Letter Regarding Voting, ECF No. 9135 at 1, In re Boy Scouts of Am., No. 20-10343 (Bankr. 

D. Del. Mar. 2, 2022). 
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Chapter 11 protection. The debtor claimed bankruptcy would allow the non-

profit to “equitably compensate all victims of past abuse,” while also 

“preserv[ing] the mission of Scouting for future generations.”4 Over the course 

of two years, BSA negotiated with local councils, insurers, claimants, and the 

government to land on a settlement placing more than $2.4 billion into various 

trusts for abuse victims. Noting overwhelming support from the more than 

82,000 claimants, the bankruptcy court confirmed the plan in September 2022.5  

The BSA case is noteworthy for a number of reasons, but one of its most 

striking contributions to the discussion surrounding mass tort bankruptcies 

relates to voting. Like all Chapter 11 debtors, BSA solicited votes for its plan of 

reorganization. But unlike most bankruptcies, the voting process in BSA was 

mired in controversy. Buried within the 10,000 entries on BSA’s court docket 

are dozens of claimant letters raising serious issues in the voting process. The 

anger, frustration, and distrust apparent in these letters is understandable, and in 

many cases they correctly highlight flagrant misuse of power. In other instances, 

the letters voice commonly held myths about how voting works in Chapter 11. 

Above all, they make clear that voting for or against a debtor’s plan is an 

important way for victims to have a have a voice in a process that otherwise 

makes them feel powerless and invisible.6  

Bankruptcy is an inherently high-stakes forum. Whatever treatment a plan 

of reorganization metes out to creditors is their sole recovery on any pre-

bankruptcy claims. The finality of Chapter 11 is especially stark for mass tort 

claimants who filed civil lawsuits seeking justice and to punish wrongdoers for 

 
4 Lauren del Valle, Judge grants final approval of Boy Scouts of America reorganization plan 

to pay more than $2.4 billion in sex abuse claims, CNN (Sept. 9, 2022), 

https://www.cnn.com/2022/09/09/us/boy-scouts-of-america-bankruptcy-judge-final-

approval/index.html 
5 Id. Note that appeals delayed recovery to the claimants for a significant period of time. See 

Dietrich Knauth, Boy Scouts’ $2.46 Billion Bankruptcy Settlement Draws Appeals from Insurers, 

Abuse Claimants, REUTERS (Sept. 22, 2022), https://www.reuters.com/legal/litigation/boy-

scouts-246-billion-bankruptcy-settlement-draws-appeals-insurers-abuse-2022-09-22/ 
6 Bankruptcy and civil procedure scholars continue to contribute valuable discussions about the 

role that voting plays in mass tort bankruptcies, all of which sets the foundation for this Article. 

See Melissa B. Jacoby, Bugs and Features of Mass Tort Bankruptcy, 101 TEX. L. REV. 1745, 

1755 (2023) (describing the claims process and voting as an example of “weakened protection 

in mass tort cases); Jonathan C. Lipson, “Special”: Remedial Schemes in Mass Tort 

Bankruptcies, 101 TEX. L. REV. 1773, 1791-92 (2023)1791-92 (describing voting in the context 

of the Purdue Pharma bankruptcy); Brook E Gotberg & Annette W. Jarvis, Defending “Second-

Party” Releases in Mass Tort Bankruptcies, 41 EMORY BANKR. DEV. J. 195, 199 (2024); Abbe 

R. Gluck, Litigation, Reform, and the Opioid Crisis: From Mdl to Bankruptcy, 40 TOURO L. 

REV. 365, 368 (2025); ); Daniel J. Bussel, The Mass Tort Claimants’ Bargain, 97 AM. BANKR. 

L.J. 684, 698–700 (2023). While these discussions set the foundation for this Article, none 

focuses in depth on voting in mass tort bankruptcies or engages substantively with claimant 

feedback in actual cases. This has led to misconceptions and oversights I discuss infra. 



5                                   MASS TORT DEMOCRACY       DRAFT 

       

 

   

 

terrible harms. In bankruptcy, these claimants are forced into a single (often 

distant7) court and shuffled along through a multifaceted settlement process that 

relies heavily on representative committees to advocate for individual interests.8 

The resulting plan commonly channels liability away from the debtor-

defendant—and often non-debtor parties as well9—and discards claims into a 

complicated trust structure for valuation and payment.  

Bankruptcy’s benefit to mass tort debtors is obvious: eliminate the 

uncertainty and expense of litigation in multiple forums, control the negotiation 

process, and set the rules for recovery that will bind all claimants.10 As enticing 

as Chapter 11 may be, the Bankruptcy Code does not give the debtor limitless 

authority. It imposes democratic checks on the debtor’s actions and proposals, 

including the requirement that creditors (which includes mass tort claimants) 

have the opportunity to vote on a plan of reorganization.  

Perceptions of bankruptcy voting tend to fall on two distant ends of a 

spectrum. Some participants are deeply distrustful of the Chapter 11 voting 

process. They note problems with accessing complete information about the 

plan, concerns that the claims administrator will not accurately count votes, and 

anger about how the debtor classifies or values their claim.11 In contrast, 

supporters of the current process describe it as careful and fair, detailed and 

thorough. They believe every claimant is given a full opportunity to vote, and 

think the mechanisms for doing so are calibrated to give the court a clear picture 

of how claimants’ view the debtor’s plan without wasting valuable estate assets. 

Each side of the voting debate has views that miss the mark.  

This Article aims to bring the perceptions of bankruptcy claimants—that is, 

actual tort victims—into the debate. Through a novel study of claimant 

 
7 Lax venue standards give debtor companies wide latitude to file in a preferred jurisdiction, 

whether for favorable legal standards, a known judge, or other strategic reasons. See 28 U.S.C. 

§ 1408. This opportunity for debtor gamesmanship has drawn legislative scrutiny. See 

Bankruptcy Venue Reform Act of 2021, H.R. 4193, 117th Cong. (2021). 
8 For a discussion of the role of committees, see infra Section III.D. 
9 See Lindsey D. Simon, Bankruptcy Grifters, 131 YALE L.J. 1154 (2022). 
10 For this reason, defendant companies have turned to ever more creative mechanisms to gain 

access to Chapter 11. See, e.g., Casey Cep, Johnson & Johnson and a New War on Consumer 

Protection, THE NEW YORKER (Sept. 19, 2022) (explaining the “Texas two-step” used by J&J 

to create an entity holding all of the company’s talc liability and then look to bankruptcy for 

relief on tens of thousands of claims). This shift presses against the boundaries of permissible 

uses of the bankruptcy code and threatens public perception of bankruptcy’s legitimacy. See 

Melissa Jacoby, Shocking Business Bankruptcy Law, 131 YALE L. J. FORUM 409–427 (2021) 

(describing the drift away from fundamental principles of Chapter 11); and David Skeel, The 

Populist Backlash of Chapter 11, The Brookings Institution (Jan. 12, 2022) (identifying features 

of Chapter 11 that foster distrust).  
11 See infra Section I.A (summarizing claimant letters from the Boy Scouts of America 

bankruptcy). 
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statements in recent mass tort bankruptcies, the Article centers the lived 

experience of actual bankruptcy voters. This lens reveals that the truth is more 

nuanced than either critics or proponents describe and, by so doing, sets up the 

Article’s calibrated and inventive prescriptions. 

On the surface, bankruptcy voting seems to live up to supporters’ 

assessment. The Code’s voting provisions carefully weigh competing interests 

to promote efficient claimant input. The problem, however, is that logistical and 

practical constraints in difficult cases such as time,12 volume, and resources13 

ultimately dilute the Code’s ideals. Mass tort cases are complicated, and the 

value of claimant input is particularly high. Unfortunately, these cases also have 

circumstances that invite abuse. Claimants in mass tort bankruptcies may not 

have meaningful representation by their plaintiff’s attorney or the claimants’ 

committee. In some instances, the lawyers who are responsible for guiding 

claimants through the process have incentives that are at complete odds with 

their clients’ interests.14  

Some complaints focus on segments of the process that generally function 

well. For example, claimants’ distrust of the role claims agents play in 

bankruptcy is largely misplaced. The authority exercised by these estate 

professionals is shaped almost exclusively by the debtor’s (court-approved) 

solicitation procedures in each case. In the whirlwind of early case issues, it is 

easy for stakeholders to focus on the ultimate negotiation over substantive plan 

terms and overlook important procedural elements like solicitation orders.15 

Claims agents are heavily involved in pre-solicitation planning with the debtor, 

but ultimately they are required to follow a detailed protocol outlining how to 

treat votes, how to count votes, when to accept votes, and what information to 

send to claimants. While at times there can be errors, any complaints about the 

voting process are better directed at the debtor and other stakeholders who set 

the rules that claims agents are bound to follow. For example, in Red River 

Talc—Johnson & Johnson’s third effort at a Chapter 11 solution for its talc 

liability—the debtor’s case was thrown out of bankruptcy due in part to material 

 
12 See In re PG&E Corp., No. 19-30088 (Bankr. N.D. Cal. Mar. 17, 2020) (noting the impending 

state-imposed deadline to confirm a plan when rejecting challenges to the voting process). 
13 Cost should certainly be considered in deciding what measures to require. Unfortunately, in 

many of the cases involving voting challenges courts cite cost as a barrier to relief. See In re 

Lloyd E. Mitchell, Inc., 373 B.R. 416, 428–29 (Bankr. D. Md. 2007) (rejecting proposed changes 

to remedy harm due to cost). This Article’s proposals are a better alternative because they impose 

upfront protections to prevent harm when costs are less duplicative. 
14 For example, if a plaintiffs’ attorney is motivated by the promise of fees or lucrative 

appointments to collect a certain percentage of “yes” votes, they would be likely not counsel any 

of their clients to vote no, even if a better deal were available. 
15 The court will assess these “rules of engagement” for soliciting claimant support as part of the 

“Disclosure Statement” hearing. 
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issues with the way the stakeholder attorneys solicited and recorded votes in 

support of the prepackaged plan of reorganization. Despite a robust solicitation 

effort, the Court found that discrepancies in the process on multiple levels meant 

the plan could not be approved and the case must be dismissed. The upshot of 

Red River Talc and other cases stymied by voting issues: courts will push back 

if the parties fail to meet the Code’s requirements for mass tort democracy.  

After dispelling voting myths and providing a thorough assessment of the 

status quo in mass tort bankruptcies, the Article makes its final contribution: a 

series of proposed interventions that would standardize elements of solicitation 

and deter opportunistic behavior. Bankruptcy law is purposefully nimble, giving 

debtors significant discretion to shape a process to reflect the specific 

circumstances of a case. That flexibility, however, must have limits to ensure 

minimum protections for claimants. In the voting context, debtor discretion to 

create a solicitation process is too broad. Claims agents—the industry experts 

on voting—recognize best practices for ensuring maximum voter participation 

and greater certainty about the pool of claimants. Because claims agents rely on 

a relatively small list of debtors’ firms for lucrative engagements, they are 

unlikely to act in any way that would jeopardize future relationships by deviating 

from the debtor’s vision for the case. For this reason, Congress or the courts 

must raise the bar on solicitation norms for confirmation in mass tort cases. Two 

high-impact areas for reform include a creation of an independent “Claims 

Master” for mass tort cases as well as mandatory claims process and minimum 

response thresholds. 

Next, in mass tort cases plan confirmation should require minimum claimant 

voting participation. The Code’s voting standards are assessed as a percentage 

of claims that are cast, not the universe of potential claims. As a result, Debtors 

champion high support from claimants, when in reality the results may come 

from 10 to 15% or less of potential voters. If meaningful creditor support is 

important to the plan confirmation process, the Code should be modified to 

impose a minimum response rate for mass tort classes to “accept” the plan. This 

rule would motivate debtors (and claims agents, plaintiffs’ attorneys, and others 

supporting confirmation) to take actions that would improve overall claimant 

engagement.  

The Article also proposes measures that are designed to improve the integrity 

of mass tort voting. In addition to reputational benefits, these changes create a 

backstop that ensures efficient voting measures are also accurate. Although 

simplified tort claim estimation for voting purposes is standard practice, 

claimants commonly challenge whether a plan that values each unliquidated 

litigation claim at $1 can satisfy the Code’s dollar-value support thresholds. A 

better approach is to require a weighted estimation of tort claims for purposes of 

voting. Next, when votes from a particular class of creditors is within a narrow 
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range on either side of an approval threshold, courts should require additional 

audits and scrutiny of voting returns by the Claims Master.16 

Finally, the Article suggests changes that target another factor at play in mass 

tort voting—attorneys. Many claimant letters and adverse court rulings on 

voting issues arise out of negligent or self-interested behavior from committees 

attorneys allegedly representing victims’ interests. Courts have significant 

power to prevent these harms by establishing guidelines that prevent desirable 

committee appointments and limit fee eligibility for wayward professionals.  

This Article proceeds in four parts. Part I features the voices of survivors, 

calling out to the court for help navigating a system that is unconcerned with 

their lived experience. It begins with Boy Scouts of America, but then moves to 

other cases that also reflect shortcomings in the democratic process for victims. 

Part II offers helpful insight into the contours of bankruptcy for mass tort 

claimants, including a particular focus on the voting process in mass tort cases 

and how it has evolved in recent years. Part III identifies myths and 

misconceptions surrounding voting in mass tort cases, then explains the 

underlying motivations that drive case actors to fall short of the Bankruptcy 

Code’s democratic ideals. Finally, Part IV proposes novel interventions to 

restore robust democratic protections in Chapter 11, including substantive 

requirements for plan confirmation and newly created safeguards to prevent self-

interested stakeholders from diluting democracy for financial gain.  

 

I. CLAIMANT LETTERS: VOTING IN THE BOY SCOUTS OF AMERICA 

BANKRUPTCY AND BEYOND 

 

By necessity and design, bankruptcy affects claimants’ rights. Chapter 11 

impacts the process by which mass tort claimants seek relief as well as the 

resources available to compensate their claims. Responding to this fundamental 

injustice, the Bankruptcy Code makes claimant involvement through voting 

necessary for plan confirmation. This Part questions whether, instead of 

empowering claimants, the current voting process may inflict further injustices. 

It analyzes the Boy Scouts of America case by first spotlighting survivor letters 

expressing frustration with the voting process, and then outlining how voting 

became controversial for the mass tort debtors. Next, this Part expands the 

discussion to additional cases reflecting voting challenges. Finally, this Part 

assesses the role of voting and why it is so significant for mass tort claimants.  

 

 
16 See In re Gulf Coast Health Care LLC, No. 21-11336 (Bankr. D. Del. 2021) (confirming a 

plan of reorganization that relied on a class of creditors voting to accept by a margin of one vote, 

which was changed from “no” to “yes” within minutes of the voting deadline). 
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A. Stories From the Docket: Boy Scouts of America 

 

Claimants, the least powerful stakeholders in mass tort bankruptcy cases, are 

this Article’s core focus. It is claimants’ perspectives that begin the 

conversation, and their experiences that shape the recommendations proposed 

below. To begin the analysis, Boy Scouts of America offers a useful example of 

how voting can work—and falter—in a mass tort bankruptcy. One of the case’s 

more valuable contributions comes from its dizzyingly long docket: claimant 

letters about voting. Mass tort claimants commonly do not have an individual 

lawyer acting on their behalf and are usually represented only on an aggregated 

basis. Claimant participation in bankruptcy hearings is relatively uncommon, 

whether at hearings or through letters placed on the docket, so their individual 

concerns and complaints are easy to overlook. Now they take center stage.17  

The letters voice frustration and anger that primarily falls into two 

categories: complaints about the process by which the debtor and its 

professionals conducted voting, and frustration with the substantive outcome at  

issue in the voting process. 

 

1. Letters About Process  

 

In Boy Scouts of America, like in many mass tort cases that shift from state 

courts to bankruptcy, a primary concern for claimants relates to attorneys. 

Claimants felt pressured to listen to competing groups about which way to vote, 

leading to an overall sentiment of distrust and uncertainty about whether 

anybody genuinely represented their interests: “Reaching out to you, Judge, was 

a must, because during this entire process, I really don’t feel like the attorneys 

are working on my behalf . . . There’s a serious disconnect . . .”18  

In multiple instances, claimants pointed out that attorneys were improperly 

exerting influence on voters.  

 

I would ask your Honor to please order a copy of the online ballot or at 

least access to the online ballot to see the fact that [plaintiffs’ attorney 

firm] ER placed [it’s] solicitation for a YES vote on the ballot 

 
17 No doubt a number of the letters voice concerns that are based in misunderstandings about the 

process, misplaced expectations of what they should encounter, and a general lack of background 

about what the bankruptcy process means. The letter excerpts are not presented here as an 

accurate assessment of what happened in the case; rather, they are artifacts, showing a snapshot 

of how the voting process played out from the claimant perspective. 
18 Boy Scouts of America, ECF No. 8315 at 1. See also id. ECF No. 9124 at 1 (flagging “some 

strong (fishy) things going on involving this case . . .” relating to attorney behavior). 
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instructions page and that the wording for the Expedited Distribution 

was different for the sample ballot.19  

 

As another pleaded,  

 

Judge, After read [sic] your order I found that the counsels are not letting 

us make up our own minds. I’m including two [e-mails] that I received. 

Is there some action you can take to stop them telling all of us how to 

vote?20  

 

These attorney efforts to persuade clients appear, at least in some cases, to have 

been successful. After competing communications by different firms, one 

claimant asked the court for a re-do: 

 

I’m really hoping that you will authorize another vote. My first vote was 

influenced by an e-mail that I received from an attorney . . . who is not 

my attorney, but this email really messed up my vote. I have tried 

everything possible to change my vote but could not. I believe if I cannot 

vote again, I will be hurting myself.21  

 

Beyond facing attorney pressure, claimants struggled with ballot access and 

errors. These complaints were most often directed at the claims agent, Omni. 

Some raised issues with perceived ballot errors: “Omni has been uncoperative 

[sic] caused mailing co to mispell [sic] my name on Second Ballot only recived 

[sic] for 1 of 2 claims. The ballot and papers state my claim is for $1.00 it should 

be $1,000,000.00, please correct amount ASAP.”22 Others complained that they 

did not receive a ballot at all: 

 

I wanted to inform you of something and explain something just as 

important. I was supposed to be sent a ballot on the plan for this case. 

Which I was never given a copy. I know of one fellow who got his ballot 

late and mailed it, don’t know if it counts or not? Another person I know 

never got their ballot and we all feel left out of this process. I don’t know 

how many others didn’t get to vote for whatever reason?23 

 

 
19 Boy Scouts of America, ECF No. 8179 at 4–5. 
20 Boy Scouts of America, ECF No. 7124 at 1. Id. at 2–3 (competing letters from Kosnoff 

urging rejection and Eisenberg Rothweiler pushing for accepting the plan). 
21 Boy Scouts of America, ECF No.  8367 at 1–2. 
22 Boy Scouts of America, ECF No.  7369 at 1–2. 
23 Boy Scouts of America, ECF No.  9135 at 1. 



11                                   MASS TORT DEMOCRACY       DRAFT 

       

 

   

 

 Institutional limitations were another common issue leading to ballot 

trouble. Incarcerated or committed claimants voiced issues with the requisite 

technology or access mechanisms, in many instances because their facility 

would not permit the necessary resources.  

 

As a victim I am frustrated that I was not given a chance to vote. As a 

mental health patient I find what is going on confusing. I got the 

information, yesterday, from Omni Agency Solutions on the date of the 

deadline. I had time, did not have enough time for me to try and read 

what is written, get in contact with my council for advice and then cast 

my vote. Makes me wonder if this wasn’t deliberate on Omni[’s] part. 

In my original filing I documented that I am a patient at the Arizona 

State hospital and the only way I can communicate was through the 

phone or the US Mail. I do not have access to a fax machine or the 

internet. As a patient I am not allowed access to such. I just wanted my 

voice to be heard and wrote this so I could express and let your honor 

know why I did not cast my vote and without counsel don’t know 

enough on how I should vote.24  

 

Another claimant could not vote in time, and could not check whether the 

late-cast vote would be included:  

 

I submitted the proof of claim form to Omni Agents after the deadline 

because I was and currently am incarcerated and unable to meet the 

deadline because of my circumstance. . . . Omni Agents is waiting for 

word from you on if all the late applicants will be included in the class 

action suit. . . If I’m to be included I vote “yes.” I am writing this letter 

to find out if I’ve been included. I am unable to call your clerk with this 

being my only way to find out.25  

 

Multiple claimants struggled with technology issues, such as not having 

access to email. Some did not have a device that would allow them to engage 

with the online process. 

 

I wanted to change it, but I could only change it by mail. My phone 

would not allow me to enter the info. I really want to change my vote 

and I believe I shouldn’t be penalized because my phone is not 

 
24 Boy Scouts of America, ECF No.. 8117 at 1. 
25 ECF No. 9126 at 1. See also id ECF No. 8398, at 1 (letter from incarcerated person seeking 

approval because the file did not arrive). 
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conducive to vote online. I have tried everything possible to change my 

vote but could not.26  

 

As another claimant explained,  

 

[H]here the other day we were supposed to be having the right to vote 

on how we (us the clients) thought things was supposed to be voted on. 

Come to find out the ones of us that didn’t have E-mail wasn’t even 

given the privilege or right to vote; this wasn’t right at all. I don’t have 

no E-mail nor do I know anything about E-mail. I was told I would be 

sent a voucher to vote on through the mail. I never received anything so 

I called back to see what was going on. . . . Didn’t even get to vote at 

all. I feel that this was done in a dishonest way after all they didn’t get 

to vote. . . . This wasn’t nothing but an unfair voting procedure.27  

 

Claimants described the time-consuming efforts they took to understand and 

cast a vote, only to be hindered by process limitations.  

 

I am one of the little guys in your BSA case. . . . I recently received a 

“ballot package” I thought you should know about. The package makes 

multiple references to “e-Ballot” and a process web address and steps. I 

followed the process for 45 minutes trying to get an e-ballot. I entered 

data and joined a site, to find there was no ballot for my ID. Then I 

called and waited for 45 minutes to get “help.” I told the help desk I 

could not get a PDF ballot to fill out. He (the help guy) said “You’re not 

gonna.” Apparently, the e-Ballot process is fill out the paper ballot, go 

out and buy a scanner, make a PDF (of what all 25 pages?), and e-ballot 

that into the system. I asked the guy: “Do you not want anyone to 

actually e-Ballot?” He affirmed that case. I’m feeling a bit let down . . . 

on the linked site there is much self-promotion of just how good [Omni 

is] at case management. I have to wonder if the hidden and difficult 

process is deliberate – to suppress responses? . . . I bet they are charging 

as though they are good at this.28  

 

Claimants also questioned whether the information on the ballot was 

understandable, accessible, and gave voters the proper impression about their 

potential recovery. 

 

 
26 Boy Scouts of America, ECF No. 8367 at 1–2. 
27 Boy Scouts of America, ECF No.  9124 at 1–2. 
28 Boy Scouts of America, ECF No.  7134, at 1.  
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The other [thing] I wanted to point out was the paperwork that was sent 

out to everybody. OMG!! One it was 400 plus pages of nothing a laymen 

could understand . . . when [they] talk big numbers I’m sure people think 

Oh Boy when in reality the attorneys are going to make millions and all 

these people who were abused was not going to get squat and a lap on 

the back from these attorneys . . . As it stands right now everybody 

involved (victims) are being lied to by these attorneys and I hope and 

pray that someone will fight and stands for them.29 

 

Finally, claimants were particularly angry at the prospect of having a vote 

disqualified or not accepted.  

 

I have not received my voting ballot to be able to vote on the boy scouts 

bankruptcy case or as one article states, “some cases were weeded out 

because of duplicates or were demeaned [sic] invalid.” [I]s this what 

happened to my voice? I can assure you my case is valid and not a 

duplicate. In Bankruptcy, voting on the plan is when everyone has a 

voice. Could you please have someone send me my ballot or please have 

someone explain to me why I have not received a voting packet?30  

 

Some letters directly urged the court to accept votes to stop further injustice for 

survivors:  

 

I am the mother of one of the many BSA sexual abuse survivors. . . . I 

am appalled and pissed off over the fact that they are trying to invalidate 

the votes that rejected their plan! I sure wish one of these many attorneys 

would explain to me why! We as parents put our sons in the hands of 

Boy Scouts to help teach them and help them as they grew up and 

entrusting these people with our son’s lives.  . . . I’m asking you as a 

parent to protect the survivors by rejecting their rejection of the votes.31 

 

2. Letters About Substance 

 

Beyond procedural issues, claimants raise substantive concerns in their 

letters that warrant attention. This group of complaints reflects inherent 

difficulties in how aggregate litigation claims are resolved. Because there are 

many claimants with different viewpoints and desires about the outcome of mass 

tort litigation, tension quickly develops between groups. In Boy Scouts of 

 
29 Boy Scouts of America, ECF No.  8572 at 1–3. 
30 Boy Scouts of America, ECF No. 6863 at 1. 
31 Boy Scouts of America, ECF No. 8572 at 1–3. 
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America, some claimants wanted money, while others sought retribution. Some 

wanted to fight, others wanted to settle as quickly as possible. Some claimants 

were sympathetic to the tension among groups of stakeholders, one even 

changing their vote for the greater good: 

 

Sixty one years after I was assaulted and tortured by my Scout Master, 

I say to you, a billion dollars cannot give me back what was taken from 

me. . . . My No vote represented my attempt to punish the organization 

that recruited these sinister, criminal malcontents. It is with a 

tremendous amount of reluctance that I change my vote to YES. My 

vote reflects my effort to help other victims and put closure to these 

terrible events for everyone involved. I understand it will also provide a 

degree of punishment that we, the victims, so desperately seek.32 

 

Others were resentful of the gap between claimants that threatened recovery, 

and especially targeted the role that attorneys played in that division.  

 

I am writing as an unrepresented claimant in the case involving the Boy 

Scouts of America. I hope to be able to share some personal insights and 

my observations with Judge Silverstein. . . . A significant block of votes 

are being represented by law firms. Law firms actively solicited 

participants (victims) to join their recovery effort. This represented 

voting block, by composition, shares a certain viewpoint. Maximum 

Total Payout. This objective may not be shared by all participants – 

[my]self included.33  

 

As another claimant explained,  

 

the duration of this action inherently enriches the law firms representing 

large voting blocks. There [is] an obvious conflict of interest between 

settlement and continued litigation. There is no possibility of a one size 

fits all resolution. Dragging this case out places differing segments of 

the claimant population at odds with other segments based on age, 

severity of abuse, and other factors.34  

 

Still others questioned the substance of the settlement and whether it was in the 

best interest of any claimants. 

  

 
32 Boy Scouts of America, ECF No. 9210 at 1. 
33 Boy Scouts of America, ECF No.  8574 at 1. 
34 Boy Scouts of America, ECF No.  8574 at 1. 
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I completed my ballot and there were some very significant issues with 

the ballot that needed to be brought to your attention. I would submit 

that the actions of [the plaintiff’s firm] and the Coalition have tainted 

this entire process and they have acted in conjunction with BSA and the 

insurance companies to reach a settlement that best benefits BSA, the 

insurance companies, ER, and the Coalition.35 

 

For some claimants, money was not their primary motivation for pursuing 

the debtor. These claimants wanted to stand up to the company that harmed 

them, punish wrongdoers, and tell their stories to the court and public so the 

abuse does not happen again. The plan’s proposed relief structure was a poor 

match to address these interests. One letter explained, “[t]his was a very mentally 

disturbing ordeal to me as a kid and it has been and still is all through my life 

even up to adulthood. I can’t find the correct words to describe just how messed 

up it made me then and even to this day.” 36 As another claimant explained,  

 

All these attorneys care about is making their millions and to hell with 

the children now adults and what they went through. I’m sure you know 

that they offered $3500 to those that didn’t wish to continue. Seriously 

there is no price that you can put on the pain and suffering these people 

went through as children!”37  

 

Claimants indicated the desire to do more than just vote, asking the court for the 

chance to take a more meaningful role in the process and confront the debtor. 

“Should the opportunity be granted, I formally request to testify against the 

organization that stripped me of my youth and traumatized me beyond any relief. 

I offer up my voice to speak not only for myself but for those that cannot.”38 

This letter makes clear that money does not solve all problems, and that 

claimants want more than dollars and cents from bankruptcy.39  

 
35 Boy Scouts of America, ECF No. 8179 at 4–5 
36 Boy Scouts of America, ECF No. 9124 at 1–-2. 
37 Boy Scouts of America, ECF No. 8572 at 1–3. 
38 Boy Scouts of America, ECF No. 9210 at 1. 
39 Scholars have long studied these non-monetary desires in mass tort cases. See, e.g., Abbe R. 

Gluck, Elizabeth Chamblee Burch & Adam S. Zimmerman, Against Bankruptcy: Public 

Litigation Values Versus the Endless Quest for Global Peace in Mass Litigation, 133 YALE L.J. 

F. 525, 532 (2024) (“More importantly, money is often one of only several goals. Those who 

defend bankruptcy’s use in this context rarely engage with the lost public-regarding values of 

litigation.”); Pamela Foohey & Christopher K. Odinet, Silencing Litigation through Bankruptcy, 

109 VA. L. REV. 1261 (2023); MELISSA B. JACOBY, UNJUST DEBTS: HOW OUR BANKRUPTCY 

SYSTEM MAKES AMERICA MORE UNEQUAL (2024); William Organek, Mass Tort Bankruptcy 
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Sadly, claimants’ dire financial circumstances also permeate a number of 

letters, including challenges arising out of poor health and mental illness (often 

attributed to the abuse alleged against BSA). These real-world motivators impact 

how claimants view the settlement.  

 

I know you work hard to resolve the BSA bankruptcy. As a survivor of 

child sex abuse, I’m both relieved and grateful! I’ve struggled with my 

own sanity. I voted in favor of the plan because poverty is very real now 

for me and the plan is fair and expedient. I encourage you to bring 

closure to the survivors now, despite the committees[’] divisive intent.40 

   

As another claimant pointed out, delaying payments to fight may mean 

recovery comes too late to matter.  

 

I hope the rest of the case is conducted in a more disciplined, timely 

way. I’ve been waiting for years for justice to be carried out, please 

don’t make me keep on waiting. I have got COPD and probably ain’t 

got a lot of time left. It would be nice if this could sorta be hurried on 

where I will have time to enjoy life a little before it is all gone. After all 

we are the ones who suffered all the physical damage and mental 

anguish; don’t see why we (the clients) are having to wait so long while 

the Boy Scouts of America is having the privilege of getting to call the 

shots. The case has already been tried and they lost, they admitted that 

their [sic] at fault and I think it is time that they start paying off; instead 

of asking for or being allowed more time, trying to weasel out of paying 

off their obligations.41  

 

I voted to accept the proposed settlement plan. I did so from the 

perspective of a 73 year-old. That is a tiny segment of the voting 

population by my estimation. I believe your decision making process 

would benefit from some voter segmentation and analysis based on the 

claimant’s demographics. Wouldn’t you agree as a fundamental concept 

that getting such a diverse group to agree to any proposal is a near 

impossibility? I view this from the viewpoint of someone who (citing a 

law firm’s prose) “doesn’t enjoy the luxury of time.” 

 
Goes Public, 77 VAND. L. REV. 723, 774–84 (2024) (exploring the concept of dignitary rights); 

Julia Boccagno, Victim Impact Statements in Mass Tort Bankruptcy Cases: Balancing Chapter 

11’s Proceduralism with Tort Law’s Commitment to Nonmonetary Recovery, 102 DENV. L. REV. 

511, 513 (2025). 
40 Boy Scouts of America, ECF No. 8493, at 1. 
41 Boy Scouts of America, ECF No. 9124 at 1–2. 
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Claimant letters also offered substantive solutions that reflect an 

understanding of what the ‘right’ outcome might be if they had more power to 

negotiate, and offered suggestions to the court for a better path forward.  

 

If this was my job, I’d start with a computation that is based on what 

you determine to be fair and reasonable compensation for each offense. 

Then I would determine how many claimants are entitled to 

compensation at each level. Sum those amounts. How short of this 

amount is the compensation fund? Impose a judgment. Adjust aggregate 

compensation accordingly. Determine a plan for verifying claims. Who 

gets a settlement and how much. Disperse.42  

 

In proposing an alternative structure, claimants’ expectations were surprisingly 

reasonable,  

 

I would also ask that Your Honor please invalidate this vote and order 

new negotiations that are more in line with what a reasonable person 

would want if this case was being adjudicated by a jury that is punitive 

enough, but not so big that it destroys a company or an organization 

completely.43  

 

Claimants recognize what a fair process would look like, can identify what a 

reasonable balance might be between punitive actions and value destruction, but 

simply lack the power to insist upon a different approach. 

 

3. Contextualizing The Boy Scouts Of America Bankruptcy 

 

The claimant letters excerpted above reflect discord and disappointment. 

This subsection adds context to their messages by explaining important 

background information about what happened throughout the case.44 

When Boy Scouts of America filed for bankruptcy in 2020, the case 

divisions could not have been stronger.45 The bankruptcy was primarily driven 

by expansive sexual abuse litigation that threatened both the parent organization 

 
42 Boy Scouts of America, ECF No. 8574 at 1. 
43 Boy Scouts of America, ECF No. 8179 at 4–5 
44 Comparing perception with reality in BSA also helps frame the discussion in Part III about 

which complaints are based in voting myths, and which identify legitimate threats. 
45 For a longer description of the BSA case, see Lindsey D. Simon, Bankruptcy Grifters, 131 

YALE L. J. 1154, 1196–99 (2022). See also Laura Coordes, Bankruptcy Overload, 57 Ga. L. Rev. 

1133, 1171–75 (2023). 
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as well as the many hundreds of local counsels and troop organizations.46 

Various formal and ad hoc committees along with powerful plaintiffs’ attorneys 

collected claimants as leverage, working to cut a deal with not only the debtors 

and non-debtors, but also the insurers that would offer a large source of recovery 

to the survivors of abuse.47  

After the debtors corralled stakeholders into an initial deal, solicitation posed 

challenges on multiple levels. Parties argued over what would be included in the 

plan solicitation packets, as two different tort claimant committees urged 

conflicting outcomes. Claimants received information urging them to vote yes, 

while also hearing directly from other lawyers to vote no (including by attorneys 

communicating from the official tort claimants’ committee email address 

without authority).48 The plan offered up to $1.8 billion for tort claimants, but 

attorney advertising to increase the pool of claimants along with state law 

changes that permitted more claimants to recover grew the pool of tort claims to 

more than 90,000 and diluted recovery along with vote value. The debtor 

grouped all claimants into two plan classes, valuing each claim at $1 for 

purposes of voting.49 To gin up support, the debtor also offered a quick payment 

amount that enticed many attorneys whose client lists might otherwise not 

recover.50 Insurers—who faced significant payment obligations—challenged 

whether so many claims could all be valid, requesting the ability to sample and 

vet some of the submissions via discovery.51 The plan did not initially reach 

sufficient voting support for confirmation.52 After significant objections, the 

court ordered additional process over voting challenges, arguments about 

 
46  See id. at 1197. 
47 Id. 
48 See Supplemental Disclosure Regarding Plan Modifications and Summary of Chartered 

Organizations’ Options Under the Debtors’ Modified Chapter 11 Plan of Reorganization, Opt-

Out Election Procedures for Participating Chartered Organizations, and Supplemental Voting 

Deadline of March 8, 2022 at 4:00 P.M. (Eastern Time) For Holders of Class 9 Indirect Abuse 

Claims at 4, In re Boy Scouts of Am., 642 B.R. 504 (Bankr. D. Del. 2022) No. 20-10343, ECF 

No. 8904 (describing a settlement surrounding any claims arising out of an attorney using the 

Tort Claimants’ Committee’s official email address to contact voters and urge an outcome). 
49 Jacoby, Bugs and Features, supra note 6 at 1757–58.  
50 See Adam J. Levitin, Stuffing the Chapter 11 Ballot Box with “Junk” Claims, CREDIT SLIPS 

(Apr. 26, 2024), https://creditslips.org/2024/04/26/stuffing-the-chapter-11-ballot-box-with-

junk-claims/ (noting the paltry sum as appealing only to legally weak claims, thereby diluting 

the voting power of more substantial claims). 
51 See Randall Chase, Insurers Question Claims Process in Boy Scouts Bankruptcy, AP NEWS 

(Feb. 18, 2021), apnews.com/article/dover-sexual-abuse-

79e8c67f83b4b6d5a128c9d203e51184. 
52 See Randal Chase, BSA Bankruptcy Plan Misses Mark, AP NEWS (Jan. 5, 2022) (describing 

that just 73% of claimants supported the plan, falling short of the aimed 75% threshold). 
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settlement payments and trust administration.53 The debtor ultimately made its 

way through the process to a deal, which was confirmed via plan and finalized 

after extensive appellate effort.54 

 

B. Challenges and Controversy in Other Cases 

 

The voting saga in Boy Scouts of America is just one recent example.  The 

controversy over voting in mass tort bankruptcies extends back decades, starting 

with a few examples from the asbestos collection of cases. 

Combustion Engineering, facing extensive asbestos litigation, sent 

shockwaves through the system in the early 2000s with its hybrid prepackaged 

bankruptcy that earned the scorn of the Third Circuit Court of Appeals.55 

Specific to voting, the debtor offered prepetition partial payments to certain 

categories of claimants that were “implicitly conditioned” on voting support 

from the remaining “stub” portion of their claim.56  Claimants on the winning 

end of this arrangement not only received their payment but also were eligible 

to participate in an asbestos trust after the liquidation.57 At the time of voting, 

by participating in the pre-confirmation trust the claimants would also receive a 

promise of immunity against avoidance actions, a maneuver that was later 

removed but still may have influenced voters.58 The Third Circuit found the 

debtors artificially impaired the stub claims, and created a “pre-petition side 

arrangement with a privileged group of asbestos claimants, who as a 

 
53 The court was consistently mindful of how critical claimant voice and engagement was; 

choosing to include every letter on the docket is by no means mandatory. Even with the court’s 

visible efforts to balance case management logistics with including claimants’ voices, critics 

challenge its role. See Boy Scouts of America Plan Angers Survivors , USA TODAY (May 21, 

2021), https://www.usatoday.com/in-depth/news/investigations/2021/05/10/boy-scouts-of-

america-bankruptcy-exit-plan-angers-abuse-survivors/4995280001/ (“This is something that’s 

in my head every day of my life. It is graphic and terrifying and I have panic attacks most days 

. . . This same message gets shared with the judge who then doesn’t share the information 

publicly, that defeats the entire purpose. I want my story to be heard.”). 
54 The case remained in appellate limbo after the Purdue Pharma decision came down, leading 

to extensive discussion of equitable mootness in the appellate courts. 
55 In re Combustion Eng’g, Inc., 391 F.3d 190, 244 (3rd Cir. Del. 2004). For a thorough analysis 

of voting issues in this case, see S. T. Brown, Section 524(g) Without Compromise: Voting Rights 

and the Asbestos Bankruptcy Paradox, 2008 COLUM. BUS. L. REV. 841, 843–44 (2008). 
56 Id. 
57 Id. 
58 Id. at 244–245. A similar mechanism can be found in Purdue Pharma’s ultimately confirmed 

plan of reorganization. See Jan Hoffman, Judge to Approve Purdue Pharma Bankruptcy, 

Releasing Billions for Opioid Plaintiffs, N.Y. TIMES (Nov. 14, 2025), 

https://www.nytimes.com/2025/11/14/health/purdue-sacklers-settlement.html (describing an 

avoidance action challenge presumption for non-releasing claimants). 
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consequence represented a voting majority despite holding, in many cases, only 

slightly impaired stub claims.”59 

Along similar lines, the Quigley bankruptcy offered a second example of 

classification strategy to create sufficient support.60 The debtor, a defunct entity 

owned by Pfizer that shared extensive asbestos exposure after most co-

defendants had filed for bankruptcy, put forth a plan of reorganization for a vote. 

One of the impaired classes that Quigley needed for confirmation consisted of a 

mix of asbestos claimants who had settled with Pfizer and those who had not. 

For settling claimants, the final payment was conditioned upon Quigley’s plan 

being confirmed.61 The Southern district of New York concluded that the plan 

was not proposed in good faith, and the “financially incentivized” votes should 

be disqualified, defeating confirmation.62 

Other recent cases echo the confusion and frustration felt in BSA. In Tehum, 

a mass tort bankruptcy involving tort plaintiffs suing over prison healthcare 

harms, claimants mailed letters to the court raising issues with access to 

materials, insufficient information, and the procedure for voting. Tehum was 

interesting in a number of ways, not the least of which is that the debtor company 

was created via divisional merger prior to bankruptcy.63 The shell debtor entity 

was left with all tort claims, while an operating entity took all of the go-forward 

business. Unlike other divisional merger cases, in Tehum there was no guarantee 

of endless funding.64 Claimants in Tehum, many of whom remain incarcerated, 

voiced concerns about access to documents, hearings, notices, and solicitation 

packets. 

 

When I received Opt-Out Form from Tehum, I timely filled it out and 

sent it back to them . . . I have never received a copy [of] the Plan, 

Disclosure Statement, or Solicitation Order. I did write Tehum 

requesting a copy and they never responded. Would you please send me 

a copy of those materials? I need to know how to proceed in this 

matter.65 

 

 
59 Id. 
60 In re Quigley, 437 B.R. 102 (Bankr. S.D.N.Y. 2010). 
61 Id. 
62 Id. at 125. 
63 See Lindsey D. Simon, Mass Tort Designation, 60 GA. L. REV. ___ (forthcoming 2026) 

(evaluating the divisional merger, or “Texas Two-Step” of Corizon Health into debtor Tehum 

and operating GoodCo, Yes Care). 
64 Initial versions of a deal would release insiders and claims against the successor entity, but the 

final plan avoided such provisions. Id. 
65 In re Tehum Care Services, Inc., No. 23-90086, ECF No. 2542 at 1 (Bankr. S.D. Tex. Nov. 

24, 2025). 
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Other claimants struggled to understand how to vote given the complicated 

ballot package, yet urged the court to include their voice and include their claims 

in the deal: 

 

The problem is, I lack the ability to know what I need to do to reasonably 

complete and return the requested documents! . . . I will return the forms 

to the best of my ability, please sort them out, use what you need, discard 

that which you do not need; I do not want to remove myself from a 

resolution or stipulation agreement in this case; I do not want to have to 

pursue a separate civil action, . . . my desire is to receive fair and just 

compensation in matters in this case. . . . Thank You for understanding 

my difficulties; and my opinion my mental disabilities should not be a 

cause to remove me from this case.66  

 

Beyond access issues, tort claimants also took issue with the very same 

substance of the deal that concerned the bankruptcy court: 

 

Can this Court explain to me . . . how it is legal for Corizon to separate 

its assets from its debts just prior to filing chapter 11? . . . how is it legal 

for a for profit company to not have to pay their debts while the board, 

not only very rich pay checks, ownership payments, and bonus checks? 

Wasn’t the board members of Corizon the same as Tehum’s and Yes 

Care?67 

 

The PG&E utility bankruptcy is another example of just how difficult it can 

be to ensure claimant access to bankruptcy documents and ballots.68 Reporting 

about the case revealed claimant experiences that brought into question whether 

 
66 In re Tehum Care Services, Inc., No. 23-90086, ECF No. 1943 at 4 (Bankr. S.D. Tex. Jan. 30, 

2025) (filing one of each possible ballot type). 
67 In re Tehum Care Services, Inc., No. 23-90086, ECF No. 1775 at 1 (Bankr. S.D. Tex. Oct. 28, 

2024). 
68 See Lily Jamali, As PG&E Fire Survivors Near Deadline to Vote on Settlement, Some Still 

Don't Have Ballots, KQED (May 13, 2020) (describing access issues with solicitation in the 

70,000 fire claimants) (“A group of mass tort lawyers has also been pushing for approval of the 

settlement, securing thousands of "yes" votes by text and other electronic methods. Voting online 

may end up being the only option, even for those wary of the integrity of the voting process. 

“Why should I have to [vote online]? They said they were going to mail it. How many others 

have not received theirs?” Acosta asked, noting that some fire survivors cannot afford reliable 

internet and cellular service or do not have easy access because of where they live. "You wonder 

who is actually overseeing the mailing.”). The PG&E case struggled with additional voting-

related issues, including questions about impartiality of the Tort Claimants Committee and 

presence of a Restructuring Support Agreement that prevented meaningful challenge to the plan 

solicitation process. 
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the solicitation process could be binding on tort claimants, many of whom were 

displaced by the debtor-caused wildfires. As one fire survivor explained, “I 

would say something has gone terribly wrong in the ballot distribution process 

that cannot be ignored . . . PG&E or the attorneys must reach out to claimants 

with this information. Claimants should not be expected to go looking for the 

materials.”69 Another survivor who had to relocate across the country said not 

receiving a promised ballot to vote was further magnified by the uncertainty that 

remained over what terms were included in the plan—specifically the amount of 

money funding the trust earmarked for survivor recovery. “Why are we being 

asked to vote on something that’s not completed? That just seems crazy.”70 

Finally, voting was a critical part of the assessment in Red River Talc, a 

prepackaged bankruptcy addressing asbestos liability. Claimants in that case 

challenged debtor manipulation of the prepackaged votes to hit 75% threshold 

required under 523(g).71 At the voting deadline, the plan only had 71% approval, 

which is below the amount required. The debtor directed its claims agent to 

reopen bidding so one law firm could change its master ballot reflecting 11,000 

clients from “no” to “yes,” exercising the “discretion” available to the debtor 

under the solicitation procedures as well as industry custom.72 As a result, plan 

support rose to 83% and the debtor filed for bankruptcy.73  

The issue with this shift relates to a spat among plaintiffs’ firms over who 

had authority to vote the claims. The Smith Law Firm and Beasely Allen were 

initially aligned in the case, but in the process of negotiation became at odds 

over when to settle with the debtor.74 The Smith Law Firm accepted the debtor’s 

offer of an additional $1 billion for talc claimants, while Beasely Allen did not. 

The Smith Law Firm shifted the disputed votes from “no” to “yes,” an action 

which conflicted with an email message from Beasely Allen to the claims agent 

 
69 Id. 
70 Id. 
71 Clara Geoghegan, Epiq Explains Ballot Flip In J&J Talc Unit’s $10B Ch. 11 Plan, LAW 360 

(Feb. 25, 2025). [hereinafter, “Ballot Flip”] 
72 Id. Debtors commonly exercise discretion to reopen voting or extend the process as 

circumstances require, for example where claimants have not received their ballots or other 

conditions would require additional time. See, e.g., Declaration of Darlene S. Calderon 

Regarding the Solicitation and Tabulation of Votes on the Joint Chapter 11 Plan of the Tort 

Claimants’ Committee, Official Committee of Unsecured Creditors, and Debtor Under Chapter 

11 of the Bankruptcy Code, In re Tehum Care Services Inc., No. 23-90086 (Bankr. S.D. Tex. 

Feb. 25, 2025), ECF No. 1933 at 34 n.1 (indicating the ballot/release status of claimants that the 

debtor permitted to file past the solicitation deadline). However, there is nothing at all common 

about a debtor reopening voting to allow a vote shift that results in plan approval.  
73 In a prepackaged plan, all negotiation, solicitation, and voting occurs prior to the petition date. 

For a thorough discussion of prepackaged mass tort cases, see Michael A. Francus, Designing 

Designer Bankruptcy, 102 Tex. L. Rev. 1205, 1224–25 (2024). 
74 Geoghegan, Ballot Flip, supra note 71. 
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which challenged the firm’s authority to do so. Testimony from the claims agent 

revealed that Beasely Allen’s email was missed, and as a result the 11,000 

fulcrum votes were placed in the debtor’s favor.75 After a lengthy trial, the Court 

dismissed Red River Talc’s bankruptcy, at least in part due to its inability to 

certify the voting.76 

As seen in this subpart, mass tort claimants in a variety of contexts facing 

different legal challenges in bankruptcy voice concerns that echo the same 

frustrations. The problem with mass tort democracy, perceived or real, is both 

persistent and widespread.  

 

C.  The Value of Voting 

 

The claimant letters in BSA make clear that voting is valuable to claimants 

in bankruptcy, even when they know a single vote has very little impact on 

whether or not a plan of reorganization is confirmed.77 Voting is intended to 

serve as a check on the debtor, and is among the bedrock counterbalances 

Congress built into the Bankruptcy Code to ensure that the extraordinary 

remedies available in bankruptcy are not used against the will of creditors.78  

For claimants interacting with bankruptcy for the first (and likely only) time, 

voting matters for a more fundamental reason. Mass tort claimants have little 

control or voice in how their individual lawsuit is addressed as soon as they 

become aggregated in the civil litigation system.79 Once a defendant files for 

bankruptcy, the individual claimant becomes yet another step removed from 

their case by a flank of bankruptcy professionals. The fact that Chapter 11 

 
75 Id. 
76 See Memorandum Decision and Order, In re Red River Talc, LLC, No 24-90505 (Bankr. 

S.D. Tex. Mar. 31, 2025), ECF No. 1424. 
77 See infra Part II.B.1 (explaining Code requirements for class approval). 
78 See Melissa B. Jacoby, Unbundling Business Bankruptcy Law, 101 N.C. L. Rev. 1703, 1709 

(2023) (noting the importance of creditor voting to the plan confirmation process). The critical 

role of voting as a check on debtors has remained consistent over time, even in the statues that 

predated our modern Bankruptcy Code. See M.A., Voting Rights in Chapter X Reorganizations, 

105 U. PENN. L. REV. 692, 694 (1957) (“Because a participant’s interest can be substantially 

affected and there are reasonable alternatives as to the best plan of reorganization, it is essential 

that a means be afforded for expression of dissatisfaction with the proposed plan.”). Scholars 

see strong parallels between the role of impaired creditors in bankruptcy to the voting rights of 

shareholders in corporate law. See Frank H. Easterbrook & Daniel R. Fischel, Voting in 

Corporate Law, 26 J. LAW & ECON. 395, 403 (1983); Christopher W. Frost, Bankruptcy Voting 

and the Designation Power, 87 AM. BANKR. L. J. 56, 57–58 (2013) (“Voting serves an efficiency 

function in bankruptcy similar to shareholder voting in corporate law.”) 
79 See, e.g., Samuel Issacharoff & John Fabian Witt, Vand. L. Rev. 1571, 1578–79 (2004) 

(discussing a fundamental shift away from America’s individualist traditions in tort law to a 

series of aggregated settlement structures). 
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incorporates voting—a real chance for individuals to make known how they feel 

about the way forward—gives claimants a voice, a way to participate and to 

matter as an individual with autonomy rather than just a number in an attorney’s 

inventory.80 

Scholars in other contexts have identified the value of voting from an 

individual autonomy and democratic participation perspective.81 Participation 

matters, after all. It is why voting in political elections is still valuable to citizens, 

even when local demographics may render that perspective futile.82 Voting in 

other contexts follows suit—intuitively, people are conditioned to feel better 

about their treatment if they have a chance to voice support or opposition, to 

have a say in the outcome.83  

 
80  Pamela Foohey & Christopher K. Odinet, Silencing Litigation Through Bankruptcy, 109 VA. 

L. REV. 1261 (2023). But see Abbe R. Gluck, Elizabeth Chamblee Burch, Adam S. Zimmerman, 

Against Bankruptcy: Public Litigation Values Versus the Endless Quest for Global Peace in 

Mass Litigation, 133 YALE. L.J. FORUM 525, 534–36 (Feb. 9, 2024) (concluding that the 

bankruptcy process actually undermines public litigation values). Bankruptcy’s use of voting 

has appeal in other contexts. The 2009 ALI Proposal for Aggregate Litigation proposed a 

supermajority voting requirement to accept a settlement, whether individually voting or via an 

“independent agent” or other attorney representative. See Howard M. Erichson & Benjamin C. 

Zipursky, Consent Versus Closure, 96 CORNELL L. REV. 265, 295 (2011). Notably, the same 

problems with dilution and aggregation were readily apparent outside of bankruptcy as well. Id. 

at 310 (“In the XYZ client group, ratification by a two-thirds majority would not make it the 

case that the dissenting client accepted the settlement through his lawyer. Indeed, the example 

shows how easily a lawyer can manipulate supermajority votes in the mass tort context. By 

overvaluing Y's and Z's claims and undervaluing X's claim, L can virtually assure a positive 

vote. The same, of course, can be done in settlements of hundreds or thousands of claimants.”). 
81 See, e.g., Amartya Sen, Democracy as a Universal Value, J. DEMOCRACY, July 1999, at 3, 10–

11 (vol. 10. No. 3) (assessing the role of participation in democracy); Ewan McGaughey, 

Democracy in America at Work: The History of Labor’s Vote in Corporate Governance, 42 

SEATTLE U. L. REV. 697 (2019) (chronicling voting in the labor and shareholder contexts); 

Joshua S. Sellers, Justin Weinstein-Tull, Constructing the Right to Vote, 96 N.Y.U. L. REV. 1127, 

11 (2021) (describing voting rights as something that must be built as an entitlement rather than 

simply defended, and urging a more tailored approach to election legislation that contemplates 

voters’ experiences). 
82 See, e.g., Chad W. Flanders, What Is the Value of Participation?, 66 OKLA. L. REV. 53, 57 

(2013) (“First, participation can be a foundational legitimating value: this explains why we have 

voting in the first place. Second, participation has an obvious expressive value: this is why 

people will vote, and stand in long lines to vote, even if one vote might not matter all that much 

in the end. We vote to be heard. Third, and relatedly, participation has an important informational 

value by giving rulers and representatives feedback about what the people are thinking. Finally, 

participation is relevant to larger claims of substantive equality between citizens.”). 
83 Professor Martin Redish has analogized litigant autonomy in the class action setting to other 

fundamental constitutional rights like voting. See Martin H. Redish, WHOLESALE JUSTICE: 

CONSTITUTIONAL DEMOCRACY AND THE PROBLEM OF THE CLASS ACTION LAWSUIT AT 136–37 

(Stanford Law Books 2009) (“[T]he due process version of litigant autonomy grows out of the 

same constitutional grounding as the Frist Amendment right of free expression”). 
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For mass tort claimants, the promise of democracy is a small but meaningful 

source of power in an otherwise grueling litigation system; when it fails, the cost 

is personal and easy to overlook. For debtors, as seen in Red River Talc, the cost 

of not delivering on democracy can be catastrophic. All stakeholders have 

something to lose if the voting process falls short; the primary challenge is 

clearly identifying what democracy demands for mass tort claimants and 

ensuring that the standard is protected in every case. 

 

II. DEMOCRACY IN MASS TORT BANKRUPTCIES 

 

This Part adds valuable context to the claimant letters featured above by 

introducing the Chapter 11 process for mass tort debtors and explaining the rules 

and norms for voting in bankruptcy. It sets the foundation for reform by 

describing the benefits of bankruptcy and the different approaches a debtor may 

take to structuring a solicitation process. 

 

A. The Chapter 11 Playbook 

 

Chapter 11 is expensive and disruptive for a company. There are many 

reasons, including reputational damage, to avoid bankruptcy. Yet the 

accelerating trend of mass tort defendants looking to bankruptcy suggests that 

debtors see a significant benefit to offset any costs. 

 

1. Delay and Settle 

 

Filing for bankruptcy triggers the automatic stay, a form of injunction that 

pauses all actions against the debtor’s property including pursuit of tort 

litigation.84 In Chapter 11, this imposes a forced delay on the often-crushing 

pace of mass tort cases. The purpose of this provision is to permit the debtor and 

other stakeholders to have time and space to negotiate a path to a consensual 

plan of reorganization.85 Outside of bankruptcy, plaintiffs’ attorneys target mass 

tort defendants in courts of their choosing around the country, racing against 

each other for the big jury verdicts that splash across the headlines. Expertise 

and guidance for mass tort claimants improves outcomes, both in modern and 

 
84 See 11 U.S.C. § 362. 
85 In some cases the path is pre-negotiated, and little remains to be done in the post-filing period; 

in others, the bankruptcy endgame is a sale of substantially all assets and subsequent winddown 

and liquidation. Bankruptcy cases come in countless varieties, something that makes the practice 

and study in this area so fascinating. 
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historical contexts.86 By filing for bankruptcy in a forum of choice, defendants-

turned-debtors upend the leverage and take back significant power over the 

rhythm and direction of their cases.87 Chapter 11 gives debtors significant 

control over everyday operational decisions, under ongoing supervision of the 

court, so that value of the company may be maximized as a going concern. 

 

2. Channel and Release 

 

Once the case is filed, the debtor can use bankruptcy’s tools to address all 

(or nearly all) litigation exposure at once. The availability of channeling 

injunctions, a procedural device that redirects liability away from the 

reorganized debtor to a newly-formed trust for recovery, permits the debtor to 

emerge from bankruptcy without future obligations to mass tort claimants. 

Under Section 524(g), the debtor may also release non-debtor third parties in 

cases dealing with asbestos liability under certain circumstances.88 Courts 

assessing mass tort cases arising out of other harms had a similar path to provide 

non-consensual, non-debtor releases until 2024, when the Supreme Court held 

that such releases do not fall within the court’s authority.89  In the aftermath of 

Purdue Pharma, companies facing litigation exposure will still find 

bankruptcy’s aggregation and administration benefits justify filing, even if the 

ultimate releases they sought are no longer possible.90 Whether or not third 

parties are being released, the possibility to settle significant swatches of mass 

tort liability falls within the debtor’s plan of reorganization and makes 

 
86 See, e.g., Samuel Issacharoff & John Fabian Witt, The Inevitability of Aggregate Settlement: 

An Institutional Account of American Tort Law, 57 VAND. L. REV. 1571, 1597–98 (2004) 

(describing the relative settlement benefit for injured railroad employees to use union-created 

claims agent analogues in Federal Employers’ Liability Act cases versus unrepresented 

claimants). 
8787 Debtors do so, at times, by reshaping their business to limit what entity—or which assets 

and liabilities—are part of the bankruptcy case. See, e.g., Michael A. Francus, Texas Two-

Stepping Out of Bankruptcy, 120 MICH L. REV. ONLINE 38, 38 (2022) (identifying the Texas 

Two-Step as “the latest addition to a panoply of aggressive techniques debtors have developed 

to gain the upper hand against creditors”). 
88 See Simon, Bankruptcy Grifters, supra note 9 (cataloging the use of channeling injunctions 

and releases against debtors and non-debtors in mass tort cases). 
89 See Harrington v. Purdue Pharma L.P., 144 S. Ct. 2071, 2088 (2024) (holding that bankruptcy 

courts do not have authority to grant non-consensual non-debtor releases). 
90 For an excellent summary of the status quo in mass tort Chapter 11 cases after the Supreme 

Court limited the role of non-consensual non-debtor releases, see Eric Helland, Lloyd Dixon, 

Jamie Morikawa, James M. Anderson & Bethany Saunders-Medina, Bankruptcy and Mass Torts 

After Harrington v. Purdue, RAND (2026). 
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bankruptcy an appealing option.91 But to emerge from Chapter 11 and continue 

onward as a new post-bankruptcy entity, the debtor must get approval from 

claimants through voting. 

 

B. Voting in Mass Tort Cases 

 

As the previous section outlines, mass tort debtors have much to gain in 

Chapter 11 and, in a zero-sum game, claimants have much to lose. Bankruptcy 

voting is a democratic check designed to counterbalance strong debtor 

protections.  

A Chapter 11 debtor most often exits bankruptcy by confirming a plan of 

reorganization—effectively, a document memorializing the terms of a 

settlement that becomes the go-forward reality of the relationship among the 

parties. To do this, the debtor groups claimants into different “classes” that 

broadly reflect the type of claim and creditor at issue and how the plan treats 

them.92 The Bankruptcy Code provides that, for a plan to be confirmed, at least 

one impaired class must “accept” the plan.93 A class accepts a plan if at least 

two-thirds in the dollar value of claims voted and one-half of the number of 

claimants who cast votes support the plan.94 Prior to voting, claimants receive a 

copy of the debtor’s disclosure statement, which the Code requires to provide 

debtors sufficient background information about how the plan treats their claim 

to make a decision about how to vote in the case.95 A claims agent, the company 

hired by the estate to oversee voting, provides these materials and then tabulates 

votes that are cast. The debtor is incentivized to modify plan terms to induce 

 
91 Critics suggest that some companies use Chapter 11 as a hideout, not actually looking to 

resolve outstanding claims but instead attempting to delay compensating victims. See Simon, 

Mass Tort Designation, supra note 63 at *n74. 
92 See 11 U.S.C. § 1129(a)(1); 11 U.S.C. § 1122; 11 U.S.C. § 1123(a)(1). The Code gives debtors 

relatively wide leeway in deciding which claimants fit in a certain class, while also allowing 

claimants to challenge debtor “gerrymandering,” or purposefully grouping supporting creditors 

in a way that leads to acceptance. See Susan E. Trent & Mark A. Wasco, Vote Incentivization 

Schemes in Chapter 11. 
93 The Code technically requires the acceptance of all impaired classes, meaning those classes 

that will not be paid in full. See 11 U.S.C. § 1129(a)(8). However, Section 1129(b) permits 

“cramdown” approval of a plan under a heightened standard so long as at least one impaired 

class accepts. See 11 U.S.C. § 1129(b). 
94 See 11 U.S.C. § 1126(c)–(d). 
95 The court has power to exercise this check on debtors. See David A. Skeel, Distorted Choice 

in Corporate Bankruptcy, 130 YALE L.J. 366, 373 (2020) (describing the court’s power in the 

context of provisions in restructuring support agreements and “death trap” provisions that distort 

voting processes). But see Lynn M. Lopucki, Chapter 11’s Descent into Lawlessness, 96 AM. 

BANKR. L.J. (2022) (outlining ways the parties in Belk and other cases use RSAs and other 

provisions without meaningful court intervention). 
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voting in support of a plan, and parties may purchase claims in bankruptcy to 

acquire bargaining power against the debtor via votes.96 Mass tort claimants are 

generally grouped together in a class, and their claims—which may be vastly 

different in terms of value/severity—are valued at $1 for purposes of voting.97 

Plaintiffs’ attorneys representing a large number of claimants may, with 

authority, vote on their behalf by use of a master ballot.98 

Section 524(g), which again applies to a narrow subset of mass tort cases 

addressing asbestos liability, layers on an additional requirement that tort 

claimants being directed to a trust for payment be placed in a class that supports 

the plan with at least 75% approval.99 Notwithstanding the limited applicability 

of § 524(g), courts assessing mass tort bankruptcies outside of asbestos liability 

impose a similar requirement on debtors.100 For a debtor seeking mass tort relief 

in bankruptcy, getting claimant support through voting is a critical step in the 

process. After Purdue, which left open the possibility of non-debtor releases via 

consent, the voting process may additionally impact whether or not a claimant 

will give releases to non-debtors.101 Mass tort debtors have also shown 

willingness to look for relief in prepackaged cases, with varying levels of 

success.102 These cases merit additional scrutiny by the court to assess what 

 
96 See Douglas E. Baird, Anthony J. Casey, Randal C. Picker, The Bankruptcy Partition, 166 U. 

PA. L. REV. 1675 (2018) (“As long as a creditor is voting for a plan that it believes will maximize 

the value of its stake in the firm, it is free to do so. But it is one thing for a creditor to try to 

maximize the value of a claim and quite another to use its vote to force the debtor to choose a 

path for the firm that suits the creditors’ outside interests.”). 
97 See, e.g., In re PG&E Corp., No. 19-30088 (Bankr. N.D. Cal. Mar. 17, 2020) ECF No. 6340 

(allowing fire victim claims at $1.00 for voting); In re Roman Catholic Bishop of Great Falls, 

No. 17-60271 (Bankr. D. Mont. June 18, 2018), ECF No. 382 (temporarily allowing abuse 

claims at $1.00 for purpose of voting); In re TK Holdings Inc., No. 17-11375 (Bankr. D. Del. 

Jan. 5, 2018) ECF No. 1639 (valuing tort claims relating to Debtors’ defective airbag inflators, 

whether based on personal injury, wrongful death, or economic loss, at $1.00 for voting 

purposes); In re Catholic Diocese of Wilmington, Inc., No. 09-13560, ECF No. 1317 (Bankr. D. 

Del. May 20, 2011) (valuing abuse survivor personal injury claims at $1.00 for voting purposes). 
98 See, e.g., In re Imerys Talc Am., Inc., No. 19-10289 (Bankr. D. Del. Jan. 27, 2021) ECF No. 

2863 (approving master ballots for attorneys of record to vote on behalf of asbestos claimants); 

In re PG&E Corp., No. 19-30088 (Bankr. N.D. Cal. Mar. 17, 2020) ECF No. 6340 (approving 

procedures for master ballot use for fire victims). 
99 See 11 U.S.C. § 524(g)(2)(B)(ii)(IV)(bb). 
100 See In re Boy Scouts of America. 
101 How exactly consent may be given in this context remains unsettled. See, e.g., In re 

Smallhold, Inc., No. 24-10267, 2024 WL 4296938, at *4 (Bankr. D. Del., Sept. 25, 2024) 

(concluding that an opt-out plan could be binding on classes that had the opportunity to vote, 

voted on the plan, but failed to mark the “opt-out” box for non-debtor releases). 
102 See, e.g., Mem. of Law in Supp. of Confirmation ¶¶ 4, 12, In re Rockville Centre, No. 20-

12345, ECF No. 3446 (explaining that more than 99% of claimants supported the prepackaged 

confirmation plan, and—even more remarkably—more than 75% of claimants voted on the 
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occurred before the case was filed,103 and whether the parties involved should 

have their fees later approved as administrative costs of the estate.104 

 

III. VOTING MYTHS VERSUS REALITY 

 

Concerns about voting in bankruptcy are not specific to one case. As the 

previous Part explains, such views are fueled in large part by the flexible 

approach courts take to rules about the voting process. Although flexibility can 

permit manipulation, it also allows calibrated solicitations that best match the 

circumstances of the case. This Part introduces two dominant (and conflicting) 

views of plan solicitation and voting, identifies which concerns pose legitimate 

threats, and finally assesses why such threats exist so they can be effectively 

targeted by the reforms proposed in Part IV. 

 

A. Perception of Unfairness in Plan Solicitation 

 

Claimants are largely distrustful of debtors’ approach to solicitation, from 

the information on ballots to the distribution and tabulation rules. This section 

describes elements of voting in bankruptcy that foster perceptions about 

unfairness. 

 

1. Classification Games 

 

One category of voting manipulation relates to the manner in which mass 

tort claims are classified for voting purposes. Because Debtors are most often 

 
plan). Of note, this prepackaged case may serve as a model for future bankruptcies needing non-

debtor relief, as the diocese as well as parishes filed together in the prepack, meaning the 

limitation in Purdue Pharma was irrelevant. See id. (“The revised trust agreement provides for 

a graduated release of funds from a $32m reserve depending on the number of claimants that 

execute the consensual release.”). 
103 See S. Elizabeth Gibson, Fed. Judicial Ctr., Judicial Management of Mass Tort Bankruptcy 

Cases 122 (2005). (“A judge presented with a prepackaged mass tort plan needs to be fully 

informed about the circumstances surrounding the prepetition negotiations in order to determine 

whether the process has been tainted by conflicts of interest or self-interested actions by the 

participants.”). 
104 See, e.g., In re Congoleum Corp., 426 F.3d 675, 687 (3d Cir. 2005) (“[A]s a practical matter, 

that in circumstances such as those present here, it is highly unlikely that any of the parties other 

than the insurers or their attorneys would challenge the application for retention of Gilbert. 

Congoleum, Gilbert, Perry Weitz and Joseph Rice worked together to negotiate the terms of the 

pre-packaged plan and all were deeply committed in having it approved.”). 
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proposing the plan of reorganization105 and placing claimants into classes, they 

can arrange claimants be in a classes that will support confirmation. These 

concerns about gerrymandering are not specific to mass torts, and there is robust 

case law that requires the debtor to exercise sound business judgment in 

grouping like claims. Tort claimants are generally grouped apart from general 

unsecured creditors, and may be separated in different classes according to type 

of harm, whether or not insurance applies, whether the claim is getting fast-pay 

treatment, or other practical distinctions. Ultimately, a debtor proposing a plan 

to address the liability of mass tort claimants will need to get support of the 

committees and a significant majority of claimants, no matter how they are 

classified.106 

 

2. Valuation for Voting Purposes 

 

The next common concern relates to the uniform valuation of unliquidated 

tort claims in bankruptcy at $1 for voting purposes.107 Claimants are often aghast 

at this reality, yet the precedent for doing so (and effectively delaying the 

resolution of what a claim is “worth” in the bankruptcy) traces back to the first 

mass tort cases that entered Chapter 11. Estimation of claims for voting is a 

largely discretionary task, with no mandatory Code standard.108 Two potential 

problems arise with $1 valuation.  

First, if claims are not valued or assessed prior to voting, there is nothing in 

place to stop claims with no value from voting. The parties have little confidence 

that the voting outcome adequately represents the opinion of real people with 

 
105 The Bankruptcy Code gives debtors exclusivity to propose a plan for a flexibly-extended 

term, meaning competing plans are less common (though not unheard of) in Chapter 11. See 11 

U.S. Code § 1121(b). 
106 Furthermore, the court may designate, or disqualify, any votes that were improperly cast 

under 11 U.S.C. § 1126. 
107 See Edward J. Janger & Adam J. Levitin, One Dollar, One Vote: Mark-to-Market 

Governance in Bankruptcy, 104 IOWA L. REV. 1857 (2019). 
108 See Order, In re Federal-Mogul Global Inc., T&N Limited, et al., Case no 1-10578 (Bankr. 

D. Del. 2005) (“[T]he Bankruptcy Code is less than clear when a court should undertake an 

estimation process. The Code is equally vague about the purpose of estimation. Section 502(c) 

only speaks of estimating claims for the purpose of allowance. The language does not expressly 

state whether claims are estimated for voting only, for voting and confirmation only, or for all 

purposes including distribution into a personal injury trust….The Bankruptcy Code does not 

establish the manner in which contingent or unliquidated claims are to be estimated. The Third 

Circuit has stated that Congress intended the procedure to be undertaken initially by the 

bankruptcy judges, ‘using whatever method is best suited to the particular contingencies at 

issue’”). 
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real claims.109 In LTL II, the debtor exclaimed to the court from day one that its 

settlement had the support of more than 60,000 claimants. The problem, as Judge 

Kaplan expressed, was that the number mentioned in court materially eclipsed 

the universe of claims in the first bankruptcy or any other talc case to date.110  

Second, beyond “fake” votes, claimants also have to worry about the 

possibility that low-value claims will dilute the vote of higher-value claims in a 

way that eliminates valuable recovery for the claimants that endured the greatest 

harm. 111 Equal vote valuation works perfectly well in many cases; problems 

arise only when some claims are materially more valuable than others, and the 

proposed plan is desirable to one group but not to the other.112 

As I have argued elsewhere, advancing technology and more frequent vote 

dilution indicate the time has come for rough estimation of claims for voting 

purposes.113 This position has precedent. In the New Orleans Diocese 

bankruptcy, the indenture trustee requested estimation of claims for purposes of 

plan confirmation (and not distribution),114 noting in particular the value of such 

process for voting and a series of cases in which a bankruptcy court assigned 

 
109 This risk is compounded by the fact that attorneys are incentivized to collect as many claims 

as possible for leverage. See Lawrence A. Friedman, John Bates, Johns Manville, The Boyscouts 

of America, and Johnson & Johnson, 51 HARV. J. L. PUB. POL. PER CURIAM, 5 (2023) (The more 

of these claims a party controls, the more that party can influence the direction and outcome of 

the case. You don’t need a law degree to understand the free-for-all this creates. Control enough 

claims, control the case. And with no guard rails in place to determine the validity and amount 

of these claims, the process is especially ripe for gaming by the same people who have perfected 

digital claim generation and client sign-up tools for their other purposes.”). 
110 Jennifer B. Lyday and Cassidy L. Willard, LTL II and Imerys: Balloting and Solicitation in 

Mass Tort Cases, 43-FEB AM. BANKR. INST. J. 18, 18 (2024). 
111 Levitin, supra note 50 (“What is new in bankruptcy, however, is how debtors have begun to 

weaponize spurious claims for their benefit. In bankruptcy, unlike in class actions or MDLs, 

claimants have a vote. The debtor is typically the plan proponent, so it is eager to get enough 

votes in favor of its plan to push it through and force it on other creditors (who lack an opt-out 

right, unlike with a class action settlement). And that’s exactly what we’ve seen happen.”) 
112 See Combustion Engineering, supra note 57 at (noting in the asbestos context that “a voting 

majority can be made to consist of non-malignant claimants whose interests may be adverse to 

those of claimants with more severe injuries,” and reversing confirmation of a plan that gave 

greater percentage recovery to non-malignant claimants that were sufficiently supportive to 

support plan approval). 
113 See Simon, Mass Tort Designation, supra note 63. 
114 This distinction is relevant because distribution determinations of some categories of claims 

require Article III review and are beyond the authority of the bankruptcy court. 
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different values to claimant votes.115 Indeed, individual claimants may request 

such estimation under Bankruptcy Rule 3018.116 

 

3. Notice, Access, and Accountability 

 

The last category of solicitation criticisms arise from lack of notice, access, 

and accountability. Commentators and claimants alike note how difficult it can 

be for some tort claimants to access case material, and the relatively low 

response rate among potential voters suggests that the balloting is either not 

reaching or not resonating with claimants. To the extent these concerns arise 

from compliance with solicitation procedures, the better question is why 

solicitation procedures are not further scrutinized in advance of approval to 

promote engagement.117 

 

B. Misconceptions of the Masses: Voting Blends Efficiency and Integrity 

 

From the inside looking out, debtors and claims agents see the Chapter 11 

democratic process as largely fair and thorough. These perspectives are not 

widely shared outside of the restructuring industry, and bankruptcy insiders say 

their role in process is misunderstood and unfairly targeted. 

 

1. Balancing Costs and Process 

 

Most mass tort debtors file for bankruptcy because they cannot continue to 

pay for their litigation exposure in the ordinary course of business.118 The 

bankruptcy process is burdensome and expensive, but likely still better than 

enduring litigation costs across the country. However structured, the solicitation 

process in Chapter 11 is costly.119 Best practices for mass tort claims are a well-

developed industry, with claims agent firms represented by experts in how to 

reach a pool of claimants. With assistance, by the time voting has concluded the 

debtor can price out and statistically confirm just how many times each claimant 

 
115 See Argent Institutional Trust Company, as Indenture Trustee’s Motion Pursuant to 11 U.S.C. 

§§ 105(a) and 502(c) For the Estimation Of Tort Claims, In re: The Roman Catholic Church of 

the Archdiocese of New Orleans, No. 20-10846 (Bankr. E.D. La. July 11, 2025), ECF No. 4136. 

The motion was denied in this instance, likely due to the timeline crunch leading up to 

confirmation during which time the same issues would already be litigated.  
116 Fed. R. Bank. P. 3018(a). 
117 Generally, in voting the goal is to get as much response as possible to accurately signal 

consensus. The additional circumstances described in this Part (including claim dilution) shifts 

that analysis at times, meaning more voting is not necessarily a good thing. 
118 Set aside, for this discussion, the issues relating to solvent debtors. See supra Part II. 
119 Claims agents, after all, bill by the hour for most Chapter 11 engagements. 
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was given notice about the case. Because the voting process costs millions upon 

millions of dollars, debtors have high incentive to let it play out fairly rather than 

re-soliciting the case. In the Revlon bankruptcy, for example, the claims agent 

provided a lengthy declaration outlining the steps it took to notify potential 

claimants through print, digital, and news media.120 Purdue Pharma’s efforts to 

reach claimants that might fall within the infamous opioid bankruptcy were 

similarly extensive and scrutinized.121  

Beyond advertising the bankruptcy and encouraging claimants to vote (or 

file proofs of claim, if it is a case with a bar date), claims agents work to 

streamline the costs and burden of providing solicitation documents. Claims 

agents sometimes eliminate full copies of print documents and instead share 

thumb drives or QR codes. The problem that comes through in the claimant 

letters is how debtors can get solicitation packets to claimants who may not have 

online access, may not have a mailing address due to opioid addiction or 

incarceration or relocation from wildlife, just to name a few examples. There is 

no one-size-fits-all solution, but in each case a different balance between cost 

and process to get the most information into the hands of the most claimants. 

 

2. Independence and Impartiality 

 

Tort claimants and the general public also are concerned that the claims 

agent exercises discretion to take advantage of claimants in the context of voting. 

As described more fully below, the incentive structure for claims agents does 

not align with this perspective. Nearly all decisions about how to notify 

claimants, record ballots, deal with information, and more are dictated by 

solicitation procedures that were approved by the court. The claims agent must 

be disinterested, cannot risk its reputation with the court and in the industry, and 

stands to lose everything if it cannot successfully get a claims process done. 

No doubt things can go wrong in voting. As the examples in this Article 

indicate, there are various instances where the parties miss the mark due to 

inadvertent mistakes, individual bad actors, or widespread tactics to thwart 

fulsome pushback. 

 
120 See Declaration of Jeanne C. Finegan, APR Regarding Debtors’ Hair Straightening Bar Date 

Notice Plan, In re RML, LLC et al., No 22-10784 (Bankr. S.D.N.Y June 22, 2023), ECF No. 

238. The Revlon case is itself controversial in part due to the release of mass tort claims arising 

out of talc in the debtor’s beauty products as well as claims that the debtors’ hair relaxing 

products caused cancer. After a study came out linking the products and cancer, the debtor 

extended the bar date to permit claimants to file a proof of claim. Still, unlike other mature torts 

like asbestos that have litigation history and widespread public awareness, the premature filing 

and confirmation of Revlon’s plan will no doubt cut short future recovery for current and future 

claimants that lacked the case negotiation leverage found in other cases. 
121 See In re Purdue Pharma L.L.P. 
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C. Identifying Legitimate Threats and Pinpointing the Source 

 

Myths and misconceptions aside, there are legitimate threats to how 

effectively the Chapter 11 process engages claimants through voting. Before 

moving to solutions, this section asks where threats originate and what 

incentives may impact stakeholders’ behavior. However tempting it may be to 

assume the worst about a potential conflict, mass tort cases require a deeper 

assessment of why parties are motivated to act in a certain way. Mass tort 

claimants and commentators on the outside looking in may readily identify an 

injustice, but overlook the nuance that led to its creation.   

 

1. Debtors 

 

Above all, debtor companies want a smooth path to confirmation that does 

not derail the route out of Chapter 11. They have spent months, even years, 

counseling a company that has real people on the inside trying to conduct 

business, provide a service, create a product, or simply continue operating. A 

mass tort debtor is by definition facing an onslaught of litigation that threatens 

its business, whether currently or on a go-forward basis, and bankruptcy is its 

chosen path to aggregate claimants in one forum and address liability.122 

Academics, litigants, and other observers continue to grapple with the propriety 

of bankruptcy for different types of companies, but the overwhelming number 

of debtors have filed in good faith to reach a productive settlement rather than 

waste resources in value-destructive litigation.123  

In the context of voting, debtors (and their attorneys) want to convince the 

court that the solicitation process satisfied the Code’s standards, but do not want 

to pay any more in administrative costs or settlement amounts than necessary to 

do so. Controversy in solicitation is costly, and debtors have no incentive to 

over-complicate best practices and face huge risks by interfering or undercutting 

protections.124 While the debtor is invested in getting sufficient support to 

 
122 Suffice to say this definition has been controversial in recent cases. See Pamela Foohey & 

Christopher K. Odinet, Silencing Litigation through Bankruptcy, 109 VA. L. REV. 1261, 1329 

(2023); In re LTL Mgmt., LLC, 64 F.3d 84 (3d Cir. 2023) (dismissing LTL’s bankruptcy for 

lack of “financial distress”). 
123 See Simon, Mass Tort Designation, supra note 113 (summarizing ongoing academic disputes 

over mass tort bankruptcies). 
124 This does not suggest that Debtors ignore opportunities to stack the deck in every case. See, 

e.g. Objection of the Additional Tort Claimants Committee of Sexual Abuse Survivors to 

Debtor’s Motion for Order Approving the Disclosure Statement and Plan Confirmation 

Procedures at 4-8, In re USA Gymnastics, No. 18-09109 (Bankr. S.D. In., May 19, 2020), ECF 
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confirm its plan—including by nudging groups of claimants in tort cases—this 

is most often accomplished by improving substantive terms through pressuring 

plan contributions, not by interfering with the vote.125 In the debtor’s mind, one 

of the worst-case scenarios is having to resolicit the plan (and incur the time and 

cost all over again) due to improper disclosures or issues with process or 

claimant support.126 

In complicated, divisive cases, the debtor may be the least invested in the 

specific substance and structure of trusts and of settlement payments, apart from 

the desire to find accord and a path forward.  For example, in the City of 

Rochester bankruptcy, Continental Insurance Company, the lone holdout against 

a settlement between the debtor, committee, and other insurers, proposed a 

competing plan for solicitation.127 After claimants voted to move forward with 

a partial settlement while separately litigating against Continental, the 

company’s settlement offer went from $75 million up to $120 million and 

resolved the dispute. In other words, in that case voting worked to motivate 

holdouts to bring more to the table. Debtors want just enough peace to get the 

case across the finish line without becoming administratively insolvent or 

succumbing to a Chapter 11 trustee or conversion to a Chapter 7 liquidation. 

 

2. Claims Agents 

 

 
No. 1059 (challenging a number of inequities in the solicitation procedures that would impact 

the ability of survivors to have their votes effectively tabulated and included in the count). 
125 A notable exception to this general point relates to a number of examples of claim dilution, 

discussed infra. See, e.g., Motion of the Official Committee of Talc Claimants for Entry of an 

Order (I) Authorizing an Estimation of Current Talc Claims for Voting Purposes, (II) Appointing 

Kenneth R. Feinberg as Expert Pursuant to Federal Rule of Evidence 706, and (III) Establishing 

Procedures and Schedule for Estimation Proceedings at 14, In re LTL Mgmt., No. 21-12825 

(Bankr. D.N.J. July 12, 2023), ECF No. 1020-1 (outlining the risk of invalid claims diluting 

votes).   
126 No doubt Red River Talc would have much preferred the opportunity to resolicit its 

controversial prepackaged plan and eliminate any concern that a supermajority of claimants 

supported the massive settlement trust structure. It is curious that dismissal ended the case, 

suggesting the court was primarily motivated by a different and less surmountable problem. See 

Memorandum Decision and Order, In re Red River Talc, LLC, No 24-90505 (Bankr. S.D. Tex. 

Mar. 31, 2025), ECF No. 1424. 
127 See Declaration of Clarissa D. Cu Regarding the Solicitation and Tabulation of Votes on the 

Fifth Amended Joint Chapter 11 Plan of Reorganization for the Diocese of Rochester and 

Continental Insurance Company’s Fourth Amended Chapter 11 Plan of Reorganization for the 

Diocese of Rochester, Exhibit A, In re The Diocese of Rochester, No. 19-20905, ECF No. 2707 

(Bankr. W.D.N.Y July 17, 2024) (reporting that 94% of abuse claimants supported the 

debtor/committee plan while 84% of abuse claimants opposed the competing Continental 

Insurance plan). 
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As seen in Part I, claims agents are public-facing actors in the voting process 

and as a result are easy to blame for access and tabulation concerns. The role of 

a claims agent is hybrid; part of its job is administrative, acting as an agent of 

the Clerk of Court under authority of 28 U.S.C. § 156(c). In this capacity, the 

claims agent maintains the roster of claims in the case, performing tasks that the 

Clerk of Court has responsibility to oversee.128 Additionally, the claims agent 

may be retained under 11 U.S.C. § 327(a) to perform tasks on behalf of the 

debtor, including preparation of solicitation materials and overseeing the voting 

process. They are required to be disinterested, and bound by canons of the Clerk 

of Court, including that a claims agent may not profit off of their position outside 

of the case parameters.129 

In voting matters, when claims agents operate as an agent of the debtor, 

observers readily assume that the debtor’s hand must press on the scale of 

favorable outcomes. Instead, claims agents view themselves “like Switzerland,” 

in that they are neutral in the outcome but staunchly protective of the process. 

130 In this way, claims agents might be the most unjustly targeted professionals 

in the entire ecosystem.131 As an initial matter, claims agents’ actions are 

dictated in great detail by the solicitation procedures submitted to and approved 

by the court. 132  If there are widespread concerns about how a claims agent 

operates in a case, the authority to act should have been challenged long before 

 
128  See, e.g., Guidelines for Claims and Noticing Agents (Bankr. D. Nevada Apr. 2025) (“The 

outside claims agent is not employed by the federal government or U.S. Bankruptcy Court. Any 

appointed outside claims agent is not an official representative of the United States and is not 

acting on behalf of the United States. Any appointed claims agent shall not misrepresent its 

authority to any person, entity or government agency.”) 
129 In re Madison Square Boys & Girls Club, Inc., 642 B.R. 487, 496–97 (Bankr. S.D.N.Y. 2022) 

(disqualifying a claims agent due to its use of case data to profit under separate third-party 

contracts). 
130 Interview with Claims Agent Representative 1, Transcript on File with Author. 
131 Claims agents may in fact be more victim-focused in their expertise than any claimant would 

imagine. See When Mass Tort Meets Bankruptcy, EPIQ (“[E]mpathy is an important part of the 

administrative process. Affected parties need to have a trusted, designated person to call to find 

out the status of the litigation trust and their individual claim. Sometimes this process includes 

having medical advisors on hand to help determine whether a person’s claim would qualify or 

creating a customized website discussing claims and settlement options.”), 

https://www.epiqglobal.com/en-us/resource-center/articles/when-mass-tort-meets-bankruptcy 
132 Mass tort bankruptcies must also address claimant privacy and confidentiality concerns 

relating to sensitive harms, a separate but related issue. Courts have approved novel methods to 

ensure identities and sensitive details are protected while also complying with disclosure norms. 

See, e.g., In the Matter of Diocese of Davenport, No. 06-02229-lmj11 (S.D. Iowa, filed Oct. 10, 

2006) (appointing a third party to act as the debtor’s claims agent in order to provide an 

additional level of confidentiality for tort survivors). 
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it became an issue.133 The actions a claims agent takes will be under intense 

scrutiny for compliance in court, and above all the individual representatives and 

companies want to protect their reputation in the industry.  

No doubt, like many other restructuring professionals, the claims agent 

business model is built upon referrals by debtor law firms, which select the 

claims agent for each case. Yet claims agent representatives are not going to 

threaten their integrity before the court in favor of debtor happiness.134 

Additionally, failure to satisfy the court is inherently risky to future business 

opportunities with the very debtors they might seek to assist.135 Still, repeat 

engagements are lucrative in the industry, and at the margins there is a possibility 

that debtors could push for results136 or become actively involved in the voting 

process.137 But for claims agents, the juice of mischief is just not worth the 

squeeze.138 

 

3. Committees 

 

The Bankruptcy Code recognizes that unsecured creditors—and tort 

claimants, in particular—are unlikely to be individually involved and 

represented in Chapter 11 cases. Congress provided for representative 

committees to stand in for their interests, including the Official Committee of 

Unsecured Creditors and additional official and unofficial committees of tort 

 
133 See infra Part IV.A for a solution to this need for early-case scrutiny on the terms of 

engagement. 
134 It seems far more likely that claims agent issues arise out of mistake than misfeasance. See, 

e.g., Evan Ochsner, Bankruptcy Vendors Under Fire for Mishandling Private Info, BLOOMBERG 

NEWS, Mar. 3, 2023 (describing concerns about a claims agent data breach in a recent Chapter 

11 case); Geoghegan, Epiq Explains Ballot Flip In J&J Talc Unit’s $10B Ch. 11 Plan, supra 

note 71 (explaining the claims agent’s missed email snafu as a “mistake”). 
135 Recall that debtors want a smooth process; choosing a claims agent mired in controversy is 

inconsistent with that goal. 
136 Imagine, for example, that the solicitation procedures are drafted in a way that permits the 

claims agent to disqualify votes for minor inconsistencies or scrivener’s errors. In cases where 

voting is close, a few disqualified votes could shift a class outcome from reject to approve, if the 

claims agent had ill intent. While this example is hypothetical and against the interests of the 

claims agent for reasons discussed infra, the possibility of mischief is there and justifies 

additional preventative oversight. 
137 Interview with Claims Agent Representative 2, Transcript on File with Author 

(“Debtors…sometimes they will get involved, if they know a party is in agreement and see that 

their vote isn’t in… [they will] try to lean on them.”). To be clear, debtor communication with 

the claims agent on solicitation has no inherent conflict; it just has a perception of favoritism. 
138 THE GIRL NEXT DOOR (Regency Enterprise, 2004). 



38                                     MASS TORT DEMOCRACY       DRAFT 

      

 

   

 

claimants.139 Committees have the ability to provide a check on the debtor and 

contribute value to unsecured creditors by way of increased protections or 

settlement amounts. Unfortunately, the tide has shifted for committee work, 

especially in mass tort cases, as infighting among committee groups reflects 

parties (and especially attorneys) jostling for leverage, power, and money.140  

As seen in BSA, committees and their individual members and 

representative law firms can both influence and interfere in the voting process.141 

Committees play a critical role in pushing for settlement, for using power to 

increase recoveries to unsecured creditors, and for ensuring ultimate allocation 

and distribution are satisfactory.142 Committee positions can be driven by 

lucrative future engagements in trust structures or other litigation roles, and 

claimants can be told conflicting versions of how to act in response to discord 

among groups. As reflected in numerous claimant letters, solicitation support 

communications should have multiple layers of review to remove unnecessary 

confusion among claimants.  

 

4. Plaintiffs’ Attorneys 

 

Plaintiffs’ attorneys and their role in driving mass tort litigation has been 

well documented in the scholarly literature.143 The relationship between a 

plaintiffs’ attorney and her tort claimant client begins in contract, usually with 

 
139 See Lindsey D. Simon, The Guardian Trustee in Bankruptcy Courts and Beyond, 98 N.C. L. 

REV. 1297 (2020) (describing the role of committees and the need for an independent check on 

their positions). These bankruptcy committees can layer on top of whatever steering groups or 

leadership counsel were selected in underlying non-bankruptcy litigation.  
140 See Lindsey D. Simon, Mass Tort Sabotage (work in progress) (exploring the dysfunction 

and value-destructive shift of committees in mass tort cases). 
141 See infra note 20 (describing the dueling committee letter debacle). 
142 Committees can use their leverage to provide valuable information to assist mass tort 

claimants. See e.g., In re Roman Cath. Archbishop of San Francisco, No. BR 23-30564-DM, 

2025 WL 935198, at *2 (Bankr. N.D. Cal. Mar. 26, 2025) (ordering disclosure of diocese-

controlled anonymous and aggregated survivor proof of claims data on motion from the 

committee). 
 
143 See, e.g., ELIZABETH CHAMBLEE BURCH, THE PAIN BROKERS: HOW CON MEN, CALL 

CENTERS, AND ROGUE DOCTORS FUEL AMERICA'S LAWSUIT FACTORY (One Signal Publishers 

2026); Abbe R. Gluck, Elizabeth Chamblee Burch & Adam S. Zimmerman, Against Bankruptcy: 

Public Litigation Values Versus the Endless Quest for Global Peace in Mass Litigation, YALE 

L.J.F. 525 (2024); Howard M. Erichson & Benjamin C. Zipursky, Consent Versus Closure, 96 

CORNELL L. REV. 265, 302 (2011) (outlining the representational issues involved in plaintiffs’ 

attorney settlement rights for mass tort claimants). 
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contingency payment tied to a percentage of recovery.144 Although the attorney 

has various professional obligations, about disclosure, settlement authority, and 

beyond, the degree to which the relationship is meaningful may diminish with 

more clients an attorney collects. In mass tort cases, power roughly corresponds 

to the number and value of claims. This matters not only for having a voice in 

settlements, but also for lucrative steering committee appointments.  

Once a case is in bankruptcy, the incentive to collect a large inventory of 

claims only increases if, for example, the debtor is looking to dilute the dissent 

of certain claimants. Plaintiffs’ attorneys can act totally detached from their 

clients, causing issues such as failing to provide information to clients, voting 

without full authority from the client, or even voting large inventories of claims 

that the attorney knows are unlikely to be recoverable under applicable law.145 

Even the process by which these relationships are formed has been cheapened 

by claims aggregators, non-attorney companies that offer leads without much (if 

any) vetting. 146 As explained by one insurance provider, “this is not how the 

Bankruptcy Code is intended to work. Rule 9011 requires that proofs of claim 

be signed under oath by the claimant or by an attorney who has actually vetted 

the claim before filing. Claims generated and filed by non-lawyers open up 

solicitation to all kinds of abuses.”147 Courts push back upon the absence of 

authority relating inventory voting—the process by which plaintiffs’ attorneys 

collect clients and vote collectively on their behalf through advance authority 

agreements. Challenges to this structure ask whether claimants actually are 

aware of and/or gave consent to their attorney to vote a certain way.148 Failure 

to adequately inform clients prior to voting may result in having votes 

disqualified. In Imerys, for example, more than 15,000 votes cast by a single 

 
144 Assume for purposes of this project that around a third of recovery will go to attorneys, 

assuming there are no other medical or government liens on settlement money. See Lindsey D. 

Simon, The Settlement Trap, 96 IND. L.J. 661 (2021) (describing “the process by which 

bankruptcy law ensnares payment of mass tort settlements”). 
145 If debtors offer a “quick pay” settlement amount without questioning the merits of a claim, 

plaintiffs’ attorneys with low value claims are exceedingly likely to push clients to vote yes; the 

contingency recovery on a large inventory of low-value claims can lead to quite a successful 

payday in Chapter 11, far more than the plaintiffs’ attorney would receive outside of bankruptcy. 

See Levitin, supra note 50; Samir D. Parikh, Opaque Capital and Mass-Tort Financing, YALE 

L. J. FORUM 52 (Oct. 31, 2023) (explaining outreach tactics for the business of claims 

aggregators). 
146 See Century Company’s Objection to Solicitation, Tabulation, and Voting Procedures 

Proposed by the Debtor, In re the Diocese of Camden, New Jersey, No. 20-21257 (Bankr. D. 

NJ. Mar. 10, 2021), ECF No. 478 (offering a scathing assessment of the claims aggregation 

machine in sexual abuse torts). 
147 Id. at 10. 
148 See In re Imerys Talc Am. Inc., No. 19-10289, 2021 WL 4786093, *11 n.93 (Bankr. D. Del. 

Oct. 13, 2021). 
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firm were thrown out because the law firm failed to get proper authority prior to 

changing them from “no” to “withdrawn” to “yes” after the solicitation 

deadline.149  However, how many instances like this get overlooked in mass tort 

cases? 

 

5. Other Stakeholders 

 

Finally, anyone assessing voting in the mass tort context must recall that 

there are many additional players in a Chapter 11 case that can drive negotiations 

and impact the role of voting.150 This includes insurers paying settlement 

amounts and worried about claims process/trust administration151; co-

defendants/non-debtors seeking relief; and the United States Trustee, a neutral 

watchdog agency.152   

 

 

IV. FORTIFYING DEMOCRACY FOR MASS TORT BANKRUPTCIES 

 

As the previous Part outlines, claimants have valid concerns about threats to 

the voting process in Chapter 11. Stakeholders who guide solicitation are 

incentivized by a number of forces to streamline and control the voting process 

to minimize dissent. Whatever injustice exists however, can be addressed by the 

courts’ oversight.153 This Part identifies specific changes to reduce 

gamesmanship, increase access and information, and improve overall claimant 

engagement in the democratic elements of mass tort bankruptcies. 

 
149 Id. This transfer was even more controversial due to the fact that the shift dropped the debtor’s 

plan below the threshold, leading to pressure from the tort claimants committee to refile and 

support the plan to satisfy confirmation. Id. at 19-20. 
150 See Simon, The Settlement Trap, supra note 144 at 685 (introducing the “cast of characters” 

in mass tort cases). 
151 Insurers can be an especially difficult stakeholder to address, as they are well resourced and 

represented, meaning the challenges they raise often effectively highlight solicitation injustices 

that might otherwise go unnoticed; however, they are also motivated to reduce coverage and 

claim exposure in ways that may harm claimant rights. For example, insurers have pushed to 

require fact sheets for claimants in connection with filing a proof of claim. On the one hand this 

could help to reduce false claims diluting the pool, but on the other the fact sheets may have res 

judicata impact on claimants (and be used against them to reduce liability in other cases). 
152 See Simon, The Guardian Trustee, supra note 139. 
153 Lawrence Ponoroff, Mass Tort Litigation, Chapter 11, and Good Faith: Let Not Perfect Be 

the Enemy of the Pretty, Pretty Good, 74 DUKE L.J. ONLINE 1, 3 (2024) (“we should count on 

bankruptcy judges, and the tools they are provided by the Code, to properly administer cases, to 

make certain that restructuring process has been invoked without improper ulterior motive, and 

to ensure that it proceeds without bias in terms of reconciling the often-competing interests of 

the various constituents with a stake in any Chapter 11 case.”). 
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A. The Claims Master 

 

The most comprehensive solution to both real and perceived threats to mass 

tort democracy is to separate much of the solicitation oversight from the debtor’s 

agency. The claims agent provides an important resource for both the debtor and 

Clerk of Court, but is inevitably structured in a way that does not meaningfully 

protect claimants if inputs to the solicitation procedures are biased or fringe 

cases in voting arise. I propose adding a separate, independent claims master, 

appointed by the court akin to a special master or claims examiner154 to offer 

recommendations on conflicted issues and be heard on all matters related to the 

claims process and solicitation. The claims master could conduct estimation 

audits, review and approve disclosure statements and plan support 

documentation, advise on voting authority issues, and hold claimant forums to 

answer questions on solicitation and the accompanying documents. By selecting 

an expert (and perhaps an attorney) to oversee the accurate implementation of 

solicitation, the court’s claims master would offer all the expertise of a claims 

agent without any of the perceived bias or loyalty to the debtor’s interest.155 

 

B. Confirmation Requirements 

 

In addition to the Claims Master, courts should impose and standardize 

several solicitation norms for plan confirmation. 

 

1. Presumption of Claims Process  

 

Mass tort bankruptcies do not uniformly include a bar date and claims 

process. Under current practice, a mass tort debtor may elect whether to (1) hold 

a claims process by setting a bar date before creditors vote; or (2) evaluate claims 

as part of the administration of an eventual trust.156 Using the former approach, 

the debtor will have an understanding of the universe of claims prior to seeking 

plan confirmation and can explain to the court with authority how claimants will 

fare under the trust.157 Under the latter structure, claimants have little 

 
154 Professor Friedman recommended the use of 11 U.S.C. § 1104 to appoint an examiner for 

claims assessment in mass tort cases. See Friedman, supra note 109 at 8. 
155 See Simon, The Guardian Trustee, supra note 139 (explaining the value of neutral 

independent “guardians”). 
156 S. Elizabeth Gibson, Judicial Management of Mass Tort Bankruptcy Cases, FED. JUDICIAL 

CTR., 72-74 (2005). 
157 See First Fid. Bank, N.A. v. Hooker Invs., Inc. (In re Hooker Invs., Inc.), 937 F.2d 833, 840 

(2d Cir. 1991) (“A bar order serves the important purpose of enabling the parties to a bankruptcy 
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understanding of how far trust resources will go to pay claims. The debtor can 

provide statistical estimates, but ultimately any payments will depend on 

available resources and pending claim amounts.158  

The upshot of this discretion is at times, the debtor may seek to confirm a 

plan that promises certain treatment to claimants that is based entirely on 

uncertainty about the number of eventual claimants.159 The claims agents 

interviewed for this project indicated that the cost of conducting a claims process 

would be approximately the same whether done upfront before solicitation or in 

the back end once a trust is formed.160 In other words, there is no great cost 

savings in delaying the inevitable filtering of claims. What changes is who bears 

the cost. During the Chapter 11 case, all parties endure administrative estate 

expenses. After confirmation, it is the trust and tort claimants who would carry 

the cost.161  

Claimants should also want a well-advertised, reasonable bar date.162 The 

process gives clarity to the potential universe of trust claimants to better estimate 

recovery in limited dollar scenarios and helps to address concerns about 

manufactured claims impacting litigation leverage.163 Not every case can be 

fully addressed with a claims process, in particular those with future claimants. 

The presumption in favor of a claims process can be overcome with a showing 

 
case to identify with reasonable promptness the identity of those making claims against the 

bankruptcy estate and the general amount of the claims, a necessary step in achieving the goal 

of successful reorganization. . . . [A] bar order does not ‘function merely as a procedural 

gauntlet,’ but as an integral part of the reorganization process.”). Aggregate claim valuation is 

critical in the mass tort context when the only recovery is from a fixed dollar trust and claimants 

want to vote with an understanding of how much they will actually receive. 
158 For an example of mass tort resolution without a bar date, look to the Imerys Talc and 

Mallinckrodt bankruptcies. See In re Imerys Talc America, Inc. et al., No. 19-10289 (Bankr. D. 

Del. 2019); In re Mallinckrodt PLC, et al., No. 20-12522 (Bankr. D. Del. 2020). 
159 Additionally, without an awareness of how many claims are potentially valid, the debtor can 

attribute great support from voting results when in fact it may be de minimis. 
160 Interview with Claims Agent 1. The major claims agent firms offer solicitation and estimation 

services for trusts as well as bankruptcy plans. 
161 Why should the tort claimant’s committee’s fees be paid from the broader estate but not 

estimation costs for tort claimants?  
162 To be effectuated properly, the bar date must allow sufficient time for claimants to find out 

about the case and participate. Fast-track cases would not readily fit this framework unless voting 

had already been conducted prepetition. 
163 Advancing technology makes valuation feasible, even for large classes of claims. A claims 

process can also address the common complaint by insurers and other settling parties that the 

voting process emboldens plaintiffs’ attorneys to collect a portfolio of weak claims to bolster 

negotiation leverage. See Randall Chase, Insurers Question Claims Process in Boy Scouts 

Bankruptcy, ABC NEWS (Feb. 17, 2021) (describing concerns that “a large percentage of 

attorney-signed claims are missing critical information and . . . appear to be submitted ‘machine-

gun style,’ with photocopied attorney signatures and signature pages.”). 
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of injustice, and/or a dual approach can be taken for current and future claimants 

facing different timelines.164 

 

2. Minimum Claimant Participation Thresholds 

 

Second, voting response rates in many mass tort cases is very low.165 Debtors 

can say a plan has overwhelming support when in fact those responding are only 

a tiny fraction of impacted claimants. Courts should consider requiring a 

minimum response threshold for robustness of the vote outcome. In Brazil, 

where the bankruptcy law is modeled after our Code, fifty percent of each class 

must vote to support the plan (both in number and in value).166 When paired with 

an upfront claims process, the concern about fake claims voting would be 

materially reduced. When combined with weighted voting, debtors could not 

satisfy the standard by simply buying up low-dollar inventory claims. Instead, 

the debtor would have to meaningfully engage claimants throughout the claims 

matrix and seek approval and bring more scrutiny to plan confirmation. If, for 

example, a court required a minimum of fifty percent of value in a class to 

respond in tort claimant classes, the debtor and claims agent would be jointly 

motivated to entice greater participation and support.167 

 

C. Reputation Boosters 

 

Imposing confirmation requirements for mass tort bankruptcy cases is a 

significant step to fortify claimants’ role in the voting process. However, the 

changes proposed above do not address the perception that claims administration 

and voting are corrupt and unfair. The following additional measures are 

designed to improve buy-in and trust in the process while also layering 

protection for close cases.  

 

1. Estimation Backstop 

 

 
164 The Mallinckrodt bankruptcy offers an example of the two-track claims process. See 

Information for Holders of Opioid Claims, Mallinckrodt PLC Claims Agent Website,  

https://restructuring.ra.kroll.com/mallinckrodt/ Home-Index. 
165 See Interview with Claims Agent 1 (estimating a good response rate at 15 to 20%). 
166 See Vinicius Augusto Brunassi Silva & Paulo Manoel, Creditor Voting and Time Constraints 

in Bankruptcy Reorganizations (Aug. 26, 2021), available at https://ssrn.com/abstract=3914213 

(describing the restructuring regime in Brazil and its impact on debtor behavior, plan success, 

and timeline of reorganizations). Note that this approach does have drawbacks; once the debtor 

hits the 50% threshold, its incentive to negotiate with creditors all but disappears. Id. at 12. 
167 In addition, the debtor would likely need to extend the solicitation period to allow more claims 

to come in, thereby adding more opportunity to study and challenge the plan. 
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In other work I have advocated for mandatory claim estimation for mass tort 

classes.168 There is precedent for such an approach, even if valuation is given a 

rudimentary amount.169 Recognizing that Congressional adoption of claim 

estimation is at best a long road, an interim solution is to require the claims 

process to solicit enough information from claimants to, in close cases within 

ten percentage points of approval or rejection, approximate the value to see if  

weighted voting would change the outcome. If so, the claims master should 

present evidence to the court that the claimant class does not, in fact, 

overwhelmingly support the plan and/or the plan was not proposed in good faith.  

 

2. Tabulation Audits 

 

Next, in instances where voting outcome is within a margin of error, the 

claims master should conduct a voting audit to fortify the outcome and address 

concerns about improper tabulation. If, for example, the outcome of a case is 

within 5% of satisfying a standard (so anywhere between 70% and 80%), the 

claims master could as a matter of right or upon a parties’ motion conduct a vote 

audit to confirm that any votes that were not tabulated were excluded properly; 

that any attorney inventory master ballots have the proper client authorization 

and support; or any other errors in the process. Close votes are inevitable, yet 

additional oversight on that subset of cases promises to catch issues when they 

might make a difference. It also permits claims agents to continue doing what 

they are tasked with doing under current procedures and not overburden claims 

masters in instances that do not require it. With the assistance of technology, 

claims masters could identify irregularities, duplicates, infirm documentation 

support in the proof of claim, and disqualifying errors that might lead to 

manipulation of the vote count. 

 

D. Checks on Attorneys and Claims Administration 

 

1. Conditional Rewards 

 

Most of the “bad apple” examples in this Article come from attorneys 

seeking fees, whether for contingency amounts tied up in current claim 

 
168 See Simon, Mass Tort Designation, supra note 113 (promoting a specific mass tort subchapter 

of the Bankruptcy Code to comprehensively address the many issues specific to mass tort cases 

that merit specialized treatment that will improve the process for one category of cases without 

unduly impacting the standard operating norms in Chapter 11 cases). 
169 In re AIO US, Inc., No. 24-11836, 2025 WL 2426380, at *8 (Bankr. D. Del. Aug. 21, 2025) 

(valuing general talc claims at $20 for voting while assigning mesothelioma talc claims a value 

of $10,000, the plan’s expedited review value for such claims in the trust distribution 

procedures). 
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inventories or for the chance to earn future lucrative committee or trust 

administration appointments. To fix the problems with voting, the Code (or 

courts, in their discretion to approve or reject fee applications for failure to 

provide services to the estate), must decline payment of time spent manipulating 

the vote. Failed processes and misrepresented outcomes should lead to reduced 

fees and a prohibition on future appointments in the subsequent phases of 

litigating the case. 

There should be no rewards for attorneys who misuse their authority; who 

misrepresent their clients’ voice; who push for settlement that is best for the 

attorney’s wallet and not the client; who fight to stay relevant in a crowded 

market for mass tort services instead of fighting for justice. The Bankruptcy 

Code provides for many fees to be paid as estate expenses, administrative costs 

of running the bankruptcy process. The Court cannot do much about the private 

relationships between claimants and their plaintiffs’ attorney,170 but it can 

absolutely prevent estate assets from paying the fees of professionals who make 

things worse, not better, for claimants.  

 

2. Solicitation Packet and Ballot Reform 

 

Finally, courts and claims masters should work jointly to standardize the 

information that debtors must clearly provide in solicitation materials. So many 

claimants struggled to understand what was included, how they would be 

treated, what response was needed, and how the money they had coming would 

arrive. In part, the claims master can host informational sessions for claimants 

as well as operate a help line for ballot-related questions. Next, the claims master 

should work with other cast stakeholders to provide a single page cover sheet 

checklist that explains the case and what is happening in the plan. Permitted 

technology for accessing documents and voting should be standardized, and 

master ballots must be scrutinized with greater focus on authority and client 

education. The bankruptcy system should demand respect, yet claimants’ 

inability to trust the information and procedure offered to them comes from valid 

experiences. By imposing greater standardization, the process can step closer to 

that vision.  

 

CONCLUSION 
 

 Mass tort claimants do not plan on becoming Chapter 11 creditors. The 

resolution of their claims in bankruptcy will not be the same, both substantively 

and procedurally, than what would have happened in other forums. In nearly 

 
170 Waiver of contingency fees upon a certain finding seems appropriate, but beyond the scope 

of this Article (or of the bankruptcy system more broadly). 
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every case, the dollars dedicated to clamant trusts after bankruptcy will be 

insufficient to compensate victims in full. And as this Article describes, the 

process from claim to payment is long and convoluted, offering little satisfaction 

for individuals seeking retribution. Improving democracy in mass tort cases 

ensures that, at minimum, the debtor and others must care about claimants’ 

votes. Though nothing recommended in this Article can address the 

circumstances leading to Chapter 11, the changes would make a meaningful 

difference to claimants’ experience voting in bankruptcy. Reducing the potential 

for disenfranchisement and gamesmanship by shifting the power imbalance, 

even slightly, to favor claimants (and not their professionals) is worth the 

additional cost and burden of greater oversight.  

. 


